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Concerning the diuiding of the Court of SES 
ION % CLASSES er CHAMBERS, 


IN a Paper, whereof a few copies were print- 
ce d at Edinburgh in January 1787, intitled, 
I Suggeſtions for ſome Reformation in the Form of 

Proceſs before the Court of Sefhon, it is, among 
other things, propoſed, That for deciding: 

the more important cauſes, the whole Court 

© ſhould meet only upon three of the ſede- 

“ rxunt- days in each week; and for deciding 
* cauſes of leſſer importance, only half of the 

_ © Judges ſhould meet alternately on the two 
remaining ſederunt-days, reckoning each 
half a ſeparate and diſtinct Chamber for the 

_ © buſineſs coming before them.” 5 

It is here propoſed to confider more at 

large the ſubject which gave riſe to the ſuggeſ- 
tion now ſtated. But in order to be under- 

ſtood, it is neceſſary to premiſe ſome general 

account of the inſtitution of the Court of Seſ- 
fion, and of the manner and form of carrying 
on buſineſs in it, DEE 0 
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: Te 
he old Court of Seff on, wa was s eſtabliſhed 


by James I. of Scotland in 1425, was ſuperſe- 


ded by the Court called the Daily Counerl, inſti- 


tuted by James IV. in 1503. 


In place of both theſe Courts, james V. TY Fen, 
tuted the preſent Court of Seſſion, under the 
name of the College of Juſtice. And although 
in the later editions of the Scots acts of Par- 


lament this inſtitution is ſtated to have been 


made in the year 1537, it appears from the 
old edition of our ſtatutes, con monly called 


the Black Acts, and variety of other evidence, 
that the real date of the eſtabliſhment oF this . 


Court was in the year 1532. 
By the 36th act of that King's reign, (as 5 


numbered in the later editions), intitled, In- 
titution of the College of Fuſtice, reciting, . 


That his Majeſty was deſirous to have a per- 
manent order of Juſtice for the univerſal weal 
of all his lieges, it is ordained, That there 


be choſen certain perſons maiſt convenient 


1 and qualified therefor, to the number of 
* 


* 


poral, with ane prefideng ; ; the quhilkis 
perſons fall be authoriſed in this preſent 
Parliament, to fit and decide upon all ac- 


2 


tions civil, and nane others to have vote 
* with 1p until the time the faid College 
* may be inſtitute at mair Jeiſure,” | 

By the oth act of the ſame year," *intitled, 


The authority of the Chancellor and Lords, ©* It 
is * That the Lord Chancellor be- | 


9 ing 


fourteen perſons, baltfe. ſpiritual halfe ten- 


"ur 


uf! ing eld mall have vote and he ein 
k Abe ſaid ge and ſicklike other Lords 
"2 « as ſhall pleaſe the King's Grace to join to” 
= them, to have v es ſicklike, to the number 


i three or four.” Theſe were called extra- | 


e Lords, and generally were Peers. 
By the 43d act of the ſame year, authority 


was given to the Chancellor, Preſident, and 


Lords of Seſſion, 86 0005, counſel, and 
conclude upon fik rules, ſtatutes, and or- 


985 dinances, as ſhall be thought by them expẽ- 
dient to be obſerved and keeped in their 
My manner and e of e at all 1 85 


times f 
Theſe ordinances or Nel of ſederunt form a 

N code of laws relative to the form of proceſs. | 

Originally this Court alſo had a' ah — — 


juriſdiction; ſo that, except where the Judges 


went beyond their 1 juriſdiction, their de- 
crees were final, and Without e to Nun 


and Parliament . 5 Tb wn 
Soon after the ubolitien af Popery, an act of 
Panttiinant being made f, enacting, That mini- 


ſters ſhould not be judges, the ſpiritual half of 
the Court was laid aſide, and the whole num- 


ber was made up of laymen, the 8 | 


bw 


whereof was declared to be nine. 
Buy the 93d act of the 6th Parlinaeny? of . 
James VI. the preſentation of proper perſons ' 
do fill the vacant places in the Court of Seſſion, 
; 18 6 declared to 8 8 to the King; 2 77 that the 
5 A 5 Court 


* 5 £5 Stair, lib. 4 tit. 1. ty 22. 55. 36. &c. 4 1584 E. 133. 


* 


Pd 


4 


e 
IEF 


* _ 
bs > 
£ VF IL 
3 — 


court had the power of "a the 1 


6 


reſented, if upon examination and trial they 
oui de found unqualified. 
Great abuſes having crept into the form . 


A proceſs, Charles II. in 1669 granted commiſe 
© lon to certain Noblemen and others of his Pri- 
_ *vy=Council and Seſſion, to inquire into theſe _ 
_ abuſes, and to propoſe rules and orders for 

their remedy. This was done; and many ex- 


cellent regulations were deviſed, which in the 
year 1672 were approved of by Parliament, 
and paſſed into an act which bears the name 


of 25 Regulations of 1672. 


For the like reaſons, by the 34th act of che 1 
4th ſeſſion of King William and Queen Mary's 


firſt Parliament in 1693, commiſſion was 
granted to ſuch perſons as ſhould be nomina- 


ted by their Majeſties, to take an account of all L 


abuſes practiſed in the diſpenſation of juſtice, 
and to form farther rules and regulations con- 


cerning the ſame, for his Majeſty's approba- 


tion, This was alſo done accordingly ; and 


in the year 1695 and 1696 theſe rules receiver 


his Majeſty's approbation. 


And thus matters ſtood at the time of = . 
Union between England and Scotland in 1707 


when the Scots, defirous to preſerve to them- 


ſelves their own particular laws in matters ci- 


vil and criminal, and alſo their peculiar forms 


of proceſs, did, in the Articles of Union, ex- 


pPreſsly ſtipulate, imer alia, That the Court 
* "8 — Of — or RA of J uſtice * after the 


„Union, 


60 8 
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ia. 


| preſenting the Lords of Seſſion, directed by 


or by ſuſpenſion, or by en aQion, or by.” 


Lan” 


* Union, and | notwithſtanding — 
main in all time coming within — 2 os 38 
4 jt is now conſtituted by the laws of rh 

= ** kingdom, and with the ſame authority an 

privileges as before the Union; ſubject, ne- 
e yertheleſs, to ſuch regulations for the better 
L « adminiſtration of juſtice as ſhall be made by 
the Parliament of Great Britain. 
By act 10th Geo. I. cap, 19. an alkeration 
was made upon the manner of chufing and 


dhe above-mentioned act of James VI. in 1584. 


namely, The power of rejeQing. the Crown's 


preſentee was taken from the Court, leaving 
to them only the liberty, in caſe upon trial 
WY examination they ſhould think him not 
ed, of certifying the whole matter to his 
ſty, who may thereafter lgnify bis ples- | 
ſure to the Court. 
Ike fame act directs, That when the places 1 
of the preſent four Extraordinary Lords ſhould 
become vacant, no nomination ſhould: be made 
to ſuppiy ſuch vacancy. Accordingly, no ex- 
_ traordinary Lords have been nominated ſince 
5 that time. 
g8o much for the infitution and general hi- 8 
daory of the Conrr. i | 


As to the forms of proceeding. . 5 15 FEY 
cauſes are brought into Court by advocation, 


© e 9 
1 . | Adrocations 


Advecations are od iii of the interlo⸗ a 
cutors and proceedings of ſheriffs-depure, or 
other inferior judges, before a final decre. 

Suſpenſions, in general, are complaints of the 
filial ſentences or decrees of inferior judges; and 
both kinds are brought by way of appeal to the 
Court of Seſſion. But, before advocations or ſuſ- 
penſions are admitted to receive an entire new 
trial in that Court, they are brought by bill or 
petition before one of the Judges in the Court, 


who, during his turn of officiating on that du- 5 
ty, is called The Lord Ordinary upon the Bills : And 


if he be of opinion, that there is ſuch compe- 


tency and relevancy in the allegations contain 
ed in the bill of ad vocation or of ſuſpenſion, 
as to merit the cognizance of the Court, he 
Paſſes the bill; but generally with this condi- 
tion in ſuſpenſions, that the ſuſpender ſhall 
previouſly find caution, that is, a ſurety for 
his paying the debt if judgement ſhall go a- 
gainſt him. Upon theſe bills being paſſed, 
writs in the King's name, called Letters of Ad- 
vocation or of Suſpenſion are iſſued, ſtating the 
whole caſe and reaſons, and containing war- 
rant for ſummoning the adverſe party; and 
theſe writs being brought into Court, the cauſe 
is tried in the ſame manner as if it ball come 
originally before the Court. If the Lord Or- 
dinary } refuſes the bill in the cafe of advoca- 
tions, the cauſe returns. to be finiſhed in the 
reſpective inferior courts, - In the caſe of ſuſ- 
p i N of the bill puts an end to 
the 


„ 


a cauſe, and the enten E tho. inferior | 
judge may be put to execution: but both in 
the caſe of advocations and of ſuſpenſions; | 
' where the bill is refuſed, if any of the parties 
be diſſatisfied with'the judgement. of the Lord 
Ordinary, he may apply for a review therenf 
by petition to the whole Cour. 
This duty upon the bills goes round the 
5 whole Judges except the Preſident, each taking 
it for a week in turn through the whole year, 
as well in time of Vacation as in time of, Seſ- 
1 14 7 
Ordinary e are cles as come oral 
111 into the Court, without having been brought 
before any of the inferior judges in the firſt 
inſtance. Theſe actions are brought by a writ 
in the King's name, called a Summonc, which 
ſtates the whole claim of the purſuer, with the 
grounds and reaſons thereof, and contains a 
warrant for citing the defender to o ae and 
to ſtate his defences. 
. The Court, as has — — FEY nov . 
of fifteen Judges beſides the Lord Chancellor, 5 
4 who, by the nature of his office, in England, 
is prevented from any attendance here. Four- 
teen of them, including the Preſident, ſit to- 


Zo gether. in the Inner-Court- houſe, while one 


fits/in the Quter-Court-houſe; each qt the Or- 
dinary Lords in turn taking that duty for a 
week in time of Seſſion; during which week, 
the Judge Hoey is called 1 e, in 


| the HR Houſe. 15 88 
| Before 


*. 


1 


Before this Lord: ann, all ade gente 


ſuſpenſions, and ordinary actions are firſt heard, 


being called over according to a roll made up 


in the beginning of each week. It is his duty, 
Rrſt to hear the Advocates viva voce, and to 
decide upon the competency or relevancy of 
theſe cauſes, or to admit the allegations of par- 
ties to proof: and in the courſe of proceeding, 
written Condeſcendences (viz. Declarations). of 
the 7 facts alledged, or Memorials in wri- 
ting upon points of law, are ordered by him, 


as he ſees fit; or he may report the cauſe to 


the Inner Houſe, for whoſe uſe he orders _ 
- mation in writing to be prepared. 


Each of the Ordinary Lords have alſo a by- 


hotir once a-week at a ſide- bar in the Outer 


Houſe, between nine and ten o'clock in the 
morning, - before the Court meets, as well as 


_ five ſupplemental days, by a late regulation, for 
carrying on procedure in the cauſes which 
| have been originally brought before them while 


Ordinaries in the Outer Houſe; for every cauſe 


remains with the reſpective Judge before whom 
it originally came, until he pronounce his fi- 


nal judgement therein, or report the cauſe, as 


above mentioned, to the Inner Houſe. 


If parties are not ſatisfiecl with the wn \ 


| judgement of the. Lord Ordinary, they reſtate 
the matter to him in written repreſentations, 
one or more, to which, by his allowance, writ- 


ten anſwers are made, which are ſometimes 


1 followed FY — duplies, dee. all in wri- 


ing; 
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Hig kai the Seeral Jedi ca F ry 
were fourteen ſeparate” Courts; and ky We 
ties do not reſt ſatisfied with their judgements, 


5 which is the caſe far too often, they may apply 


N 


* 


ed the long roll, and from that roll a competent 
number of cauſes? are taken weekly, or oftener, 
and ſet down in a ſhort roll, to be judged 'of 


for a review by reclaiming petition to the whole 
1 which may either refuſe the petition 7 
appoint it to be anſwered. When the anſwers are 
Pat in, the cauſe then goes to a certain roll 'call- 


daily by the whole Court. Again, if the parties 
think themſelves aggrieved by the firſt judge. 
ment of the whole Court, they may apply — 
a ſecond petition for a review; and if the ſe- 
cond judgement of the Court ſhall' adhere to 
the firſt, the ſentence becomes final, and the 
only remedy remaining to the party is an 9 
F to the Houſe of Lords. 2 
Having'given this account of the inſiiturion 5 
* the Court of Seſſion, and of the manner and 
form of carrying on buſineſs in it; before en- 
tering upon a propoſal for making aaterial "1 
terations on that form, it may be obſerved, EL 
that nothing is more true, than that all inno= 
vations upon ancient ſyſtems ought to be watch- 
ed with the utmoſt jealouſy, as they often pro- 
duce unforeſeen evils, greater perhaps than 
thoſe they are intended to remedy. A venera- 
tion for ancient cuſtoms, natural to the minds 
of men, creates an additional obligation with _ 
. from Which, if uy are once ſet looſe, 
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it is oft-times : a difficult tk again to reduce MS, 
them to ſyſtem, and to keep them in it. 


But, on the other hand, it muſt be admit- | . 


ted, that if ſocieties of men are to be confined 
n ever to travel in the track of ancient con- 
ſuetude, it would be a bar to all manner of im- 


provement; particularly matters of juſtice could _ 


be adminiſtered only in aſſemblies of the whole 
people, or in ſuch pe- onder or boor-law. courts _ 


as may be ſuppoſed to have been eſtabliſhed in 


the rude beginnings of each particular ſociety. 


The Roman hiſtorian informs us, that in 


the early ages of Rome, that wiſe people ſent _ 
three deputies to Athens, and directed them, 
inclytas leges Soloms deſcribere, et aliarum Gre- 
ciæ civitatium e mores, JO; b noſe CE 
Ne | | | 


From the report of theſe deputies were com- 


poſed the Twelve Tables, the origin of the laws, 


which governed the greateſt nation that ever 
exiſted upon this globe. From time to time 
theſe laws were improved; and indeed every. 


year the Prætor publiſhed a form of proceſs 
accommodated to the times, and according to 
Which he was to adminiſter jullice during the 
_ continuance of his office. 


With us in Scotland, as anciently 3 in Eng- . 


land, the King's grand juſticiar had both a cri= _ 
minal and civil juriſdiction; and in the ex- _ 
erciſe of both kinds he had the aſſiſtance of 5 


juries. 5 


” 
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by Ra the. account alan given, it appears, 
"va James I. had inſtituted a Court of Se//ion in 
1425; and James V. had inſtituted the Daily 


Quncil in 503: But that James V. not ſatisfied 


with any of theſe judicatories, inſtituted, in 
1 532, the preſent College of Juſtice ; and ha- : 
ving many connections with France, and no 
_ eordiality with England, our fiſter kingdom, 
_ whoſe conſtitution of laws were much more 
fimilar to ours, he thought fit to borrow 
from the parliament of Paris certain forms of 
| adminiſtrating juſtice, and to make them part 
of his new inſtitution, This compoſition, as 


. might well be ſuppoſed, has not been delivered 


down to us in its original ſtate, but has under- 
gone many material changes. „ | 
In the firſt place, James's court. confilteil A 
one half of clergymen, with four extraordi- 
nary Lords, Who were generally Peers; but 
ſoon after our happy Reformation from Popery, | 
an act of parliament was paſſed, in 1584, en= 
acting, That miniſters ſhould not be judges ;” 
which at one ſtroke changed the half of the 


- Judges in James V. 's judicatory, (for one half 
of them were to be ſpiritual men), and ſubſti- 


tuted in their place laymen, educated in the 
knowledge and practice of the law. This was 
a good exchange for the loſs of that benefit of 
1 6: 
I tx was our cuſtom alto, as be by Lord 8 
4 Stair, b. 4. t. 46. to exclude parties and their 
- counſel from being preſent at the taking of the 
* of witnelles, It —— James - 
1 B 2 85 mut ö 
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muſt have has this allo from the Ne- 
ment of Paris: For Mr Legier, in his treatiſe, 


Sur les procedures de L Euclos du Palais, p. 25 1. 


informs us, that all proofs were taken by i in- 


queſt, (a ſort of precognition or pre- inqui- By 


ry), in preſence only of the Judge deputed 
for that purpoſe, and the clerk. But the Scots 
parliament, in 1686, cap. 18. aboliſhed this 
practice, for the reafons mentioned by Lord 


Stair in the place above referred to. And the 
act 1693, cap. 26. aboliſhed the cuſtom of ad- 


viſing. cauſes with ſhut doors, and admitted all 


parties, and their counſel, to be preſent at the 


deliberations of the Court. 


The parhaments of Scotland alſo 1 made other 


great variations-upon the forms of proceedings 


from time to time, particularly the regulations 


in 1672, and farther regulations in 1695. 


The Claim of Rights in 1689 declared the . 


W. ke * 
— 


right and pri vilege of the ſubjects to appeal ta 


King and Parliament againſt all ſentences of the 


Court of Seſſion, without diſtinction. 


It is true, the articles of Union in 1707. did 5 
particularly ſtipulate, That the Court of Se- 
% fion, and College of Juſtice, ſhould, after the 9 
6 Union, and notwithſtanding thereof, remain 
or in all time coming within Scotland, as it is 5 
* now conſtituted by the laws of that king- ; 
dom, and with the ſame authority and pri- 


* yileges as before the Union.“ The object of 


this article was no doubt a very proper one, 


namely, to preſerye our own laws, and preyent 1 75 
be introduction of Farms, of proceeding in- 
Me e 7 


ww - 5 © © 


7 ; 


tw). 


7 ns 3 our laws, bur d 4 2 * 
| might not prevent ſuch improvements as 
_ our laws and forms might have received, = 
there never been any union of the two. kings 
doms, this important addition is made to the 
10 viz. + * Thar the Courr 1 4 fab 


7 5 ee in 11 5 N James Vs 
a from the Court, his four extraordi> 


ary Lords were alſo cut off. For the act di- 


3 That hen the places of the then preſent 
5 four extraordinary Lords ſhould become va- 
cant, no. nomination ſhould. be made to ſup-- 
3 ply ſuch vacancy.” And in conſequence no 
| extraordinary Lords have been nominated ſince 
that time. Though theſe extraordinary Lords 
were nominated by the King, from among the 
nobility, yet experience has notſhown that this 
cChange has leſſened the dignity, or been at- 
tended with any diſadvantage to the buſineſss 
of the Court. One other article only in the 
forms of our proceedings, which we had from 5 
France, and that too an article anciently thought 
to be of no ſmall importance, ſhall be touched 
upon; and that is, the general cuſtom of ſoli- 


citation; a cuſtom which is ſaid. to be preva- 


lent in France to this hour. $0 late as the year - E 
1632, that cuſtom Was not only permitted, burt : | 
15 a i \ STI ä e 25 the ee | |] 
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of the Court. For by an act of Ke of a 
Joon in that year, it was ordained, ** That all 5 
parties having actions depending before the 
Lords, and coming to ſolicit or give them in- 
* formation, ſhall for that effect come to their 
houſes, at any time betwixt two in the after⸗- 
% noon and ſeven at night; which time the 
Lords have allotted for receiving the ſaid in- 
e formations,” &. And for the better ob- 
« ſerving hereof, to the effect that parties in 
« diſcretion may be moved to abſtain from im- 
“ portuning the Lords at undue times, they 
ordain, That whatſpever Lord ſhall admit any 
„ informer or ſolicitor within his houſe, or re- 
ceive any information after ſeven hours at 
* night, or in the morning, ſhall loſe and for- 
< feit his ſederunt (that is, a proportion of his 
falary) for that day, to accreſce to the rema- 
nent Lords, obſervers of this ſtatute,” - 
This diſgraceful cuſtom was afterwards abo- 
liſhed by ſeveral acts of ſederunt, particularly |, 
the act of the 6th November 1677, and of the 
11th of November 1690, The firſt of theſe 
acts ſets forth, That ſuch ſolicitations were 
made uſe of by parties to get favour by the 
credit and moyen of themſelves or their friends 
interpoſing with the Lords, under pretence of 
giving information; and therefore it was en- 
acted and declared, That the receiving of ſuch 8 
ſolicitation, or verbal information, ſhould be a 
relevant reaſon of declinator againſt the Judges 8 
who admitted of the ſame; and certain fines 
were to be im N upon the . who re 0 
fered 


ys 


4 
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Ho and degree of the offender. - And the act not 
baving been duly obſerved, it was revived and 


confirmed by the after aQs in 1690; and the 


then preſent Lords engaged upon their honour 
to obſerve the ſame, _ 
Another act, of 29th Meraaber 1690, for 

preventing all occaſion or pretence of giving 


informations perſonally, appointed boxes to be 
placed in the Seſſion· houſe for wen of pe- 
- titions and informations. 

Ih be due adminiſtration of juſtice has ſurely 
not ſuffered by the abolition of this part of the 


ancient form of proceſs, which, did it not ap- 


pear on record, W not at this d have been 


_ _ credible. 1 
The abolition fs zuries, © a the akies we x 
proofs i in writing and by commiſſion, which will 
be treated of in an after part of this Paper, with - 
' ſeveral othercuſtoms, we owe to the ſame French 


extraction. The origin indeed is high; but after 


| the examples which have been given, it will 
neither be thought improper, nor diſreſpectfuill 

do antiquity, to alter other inſtitutions which _ 

| we derive from thence, or to new model fach _ 

| of them as ſhall be thought neceſſary to be 
0” altered, for the better adminiſtration of Ju- a; 


| tice. 


In ſhort, 8 the great difference bs: 
1 tween the political ſyſtems of France and thoſe 
of this kingdom, it may be thought, that our 
Courts of judicature will never be completelß 
; 9 till * . of e blood ſhall be 
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purges? Way; hes diſch 3 


ſtitution. And this is an ob ſervatiom which: Bs 


French” themſelves, in their bang OY 


| would not take minen amiſs. 


The remarks which have been ets u the 1 


foundation for conſidering the preſent Propoſal 
for dividing the Court of Seton into Claſſes or 
Chambers; concerning which rhireeſeveral N 5 
ſtions will fall to be conſidered; | 


The fit is, Whether the preſetice of cle wie 


fifteen Lords of Seſſion, or at leaſt of nine of 


them, which is their quorum, be abſolutely ne- 


ceſſary for the determining the whole . LA 


that come before the Court? ; 
The ſecond is, Whether thar part of our or 


does not occaſion great obſtruction and delay in . 
ö the adminiſtration of juſtice? 


Suppofing the firſt of theſe queſtions ſhall be... 
anſwered in the negative, and the ſecond in the ey 
affirmative, the third queſtion' will be, Whether, 


by way of remedy, it would not be proper to 


divide the Court into claſſes or chambers? and 


in what mode or form that e hens Des acc ES 


pliſhed'? " 
It will be underſtood, PF: 8 acton . "2 


: bove given, that the Court of Seſſion includes 
in its juriſdiction the powers of a court of com- 
mon law in matters of law, the powers of a2 
> Chancellor i in matters of equity, and the powers 
pf a jury in the trying of facts. I 
combination has good or bad effects, is not 
matter of the prefent inquiry, Which is only _ 
to gies THE dür TINT 8 8 and 1 


Whether that 


ta: 


3 upon the irt of them it. muſt at firſt fight ap- 
pear, that a queſtion of law or equity may be 
as well tried and decided by three or four 
Judges, as by three or four hundred. Law is 
2 ſcience; and if men are duly edutated to it, 
and have practiſed the profeſſion of it, which 
muſt be ſuppoſed to be the caſe of Judges, they 
carry their knowledge about with them; and 
the fact being properly laid before them, they 
have only to apply their knowledge of the law 
to it, in order to produce a judgement. If 
| Judges were to be ſuppoſed; ignorant of the 
law, and that they had to 3 and learn it in 
every new caſe, perhaps there might be better 
reaſon for giving them the aid of numbers; 
but ſurely, in general, among any three or four 
men, properly choſen from the profeſſion, there 
is {kill enough, and law enough, to judge and 
decide, almoſt in any queſtion whatever. Be- 
| ſides our written law, there are in moſt caſes 
precedents for guiding the opinions of Judges; 
and where any new or unprecedented caſe ſhall 
happen to occur, it may be very proper to aſ- 
ſume a greater number, as is ſaid to be the 
Practice in England, where in ſuch caſes the 
whole Twelve Judges from the three different 
ſuperior courts do in their diſcretion meet and 
_ confer together. 2 
Heſides ede ge in n che only other re- 
5 quiſite 1 in a Judge is integrity. In this regard, 
it does not appear that the addition of number 
to ba * encreaſes its ſtock of inte- 
. Cc N | grity. 
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grity. Suck addition has Site been ob- 
ſerved to have the contrary effect, and in ſome 
I to convert a court 1 judicature 3 into an 
bly for election. A great number of 
Judges feel themſelves leſs reſponfible' than a 
ſmaller number: and they really are ſo; for 
the increaſe of number certainly diminiſhes the 
reſponſibility of the individuals; and. ſome- 
times they are even apt to lean upon one an- 
other: for a number of Judges judging toge- 
ther are not like a number of perfons bearing 
a common load, which they do not make hght- 
er to one another, but ſometimes the reverſe; 
for a great number judging together are liable 
to altercations, and are more fitted for debate 
than for deciſion. Suppoſing two parties ha- 
ving a law- ſuit depending before the fifteen 
Lords of Seſſion, come to an opinion, that it is 
wiſer, and leſs expenſive, to ſettle the matter 
in diſpute by amicable reference and arbitra- 
tion: Would it ever enter into their imagina- 
tion to name fifteen arbiters, or even to exceed 
the number of two or three men of ſkill and 
impartiality? So wild a thought as a reference 
to fifteen arbiters, it is believed, never . - 
into any perſon's imagination. 
Our neighbours, the Engliſh, have. a Cour” 
of Chancery, where there is but one judge: 
their three ſuperior courts, of King's-bench, 
Common Pleas, and Exchequer, conſiſt but of 
four Judges each. It will ſurely be admitted, 
that they a are a wiſe and prudent people, and 
| would | 
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would not e theiw property to the determi- 


nation of ſo ſmall a number of Judges in each 


of theſe Courts, _ e OT a e number 
neceſlary, ' N 
It may be FILY no Soak that the thive 
7 Courts laſt mentioned are under the check and 
counterpoiſe of juries; but to this there are 
two good anſwers. The firſt is, That in all 
queſtions: of law, and where there are no diſ- 
puted facts, juries have no concern, and the 
Judges are perfectly uncontrouled by them; 
and ſuch queſtions, ariſing upon the conſirue- 
tion of deeds or contracts, rights of ſucceſſion, 
and the like, are frequently of the greateſt va- 
lue. The objection, therefore, goes only to 
jury- caſes, not to queſtions of law; which, 
though no other change were to be made, 
ought certainly to be confined to a ſmaller 
number than the preſent number of the Judges. 
The ſecond anſwer is, That in jury- caſes, par- 
ticularly in queſtions depending on parole-evi- 
dence, eſpecially queſtions of fraud, ſlander, 
and the like, which are of a criminal kind, Why 
not give the Court a diſeretionary power da 
try them by juries, as in England? - | 
It has indeed been alledged, and protiahly: 
with juſtice, that it was in the view of ſuper- 
ſeding the neceſſity of juries, Which anciently : 
tried civil as well as ee, caſes in Scotland, 
that ſo great a number of Judges as fifteen, or 
rather nineteen, were made to compole the ju=. 


A of James V. and that the Court of 
i —— 
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Seſſion ought to be conſidered as ben N the 
double character of both Judges and Jurymen, 
and their number, therefore, in that eee 
ug not to be diminiſhed or ſplit. | + 

For any particular anſwer to this the render | 
is referred to the after part of this treatiſe, 
where the advantages of reviving. juries in 
certain civil queſtions at the diſeretion of the 
Court are treated of at large, ae e were mo 
the alteration ſuggeſted in this part. 7 
It ſhall only here be obſerved in general, 1 

chat to give any plauſible colour to the objec- 

tion made, it ought to be propoſed at the ſame 
time, That the Court of Seſſion ſhould act as 
a jury, take proofs before themſelves, frm. 
the mouths and countenances of witneſſes, and 
try and decide the fact inſtantly. upon the ſpot, 
as juries do. But in place of ſuch a method, 
what is our form? It is to leave out the chief | 
part of the jury character, by truſting almoſt 
all proofs to be taken extraj adicially by one or 
two commiſſioners. Any argument, therefore, 
founded on the jury character of the Court, 
may be left out of the preſent conſideration; 
and it may now be ſaid with confidence, if 
any thing can be ſaid with confidence, that 
there is not a colour of argument left fer the 
neceſſity of ſuch a number as we have to ſit 
and judge together, either in matters of law or 
fact: nay, even ſuppoſing, in caſe of their be- 
ing divided into ſmaller bodies, that any new 
a and nice Caſe i in law might re- 

: : * 
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- quire the e opinion of the whole amber; Koi 
England; yet ſurely it does not follow: . 
thence, chat there is the ſmalleſt neeeſſity, or 
even propriety, in aſſembling or keeping togs⸗ | 
ther the fifteen ſupreme Judges to carry on the 
ordinary 'bufineſs of the Court, the greater 
part of which is perfectly eaſy, and even mat- 
ter of courſe, when they might be uſefully 
employed, as Ordinaries, in carrying on their 
Outer-Houſe buſineſs, or, as Chambers or 
Committees of the Court, in a on, — Judging 
even Inner-Houlſe cauſes,” 15 
What has been urged to prove no Aeveſſtyyi 
for a plurality of Judges, has not only paved 
the way, but in ſome degree anticipated ſome 
of the arguments upon the ſecond queſtion 
propoſed, namely, Whether the employing of 
ſuch a number of Judges as fifteen,” or their 
quorum of nine, to ſit and judge together in all 
ſorts of cauſes, does not give occaſion to great 
obſtruction and delay i in the yan aber 45 wt f 
ju <5: 12215: 
This is bow much an more impurchms ques 
| tion; for if the number of Judges . 
together were only unneceſſary and uſeleſs; if 
this mode were attended with no poſitive diſ- 
advantage in the buſineſs of the Court, the 
preſent deliberation could reſult only in a mat- 
ter of ceconomy, namely, that the ſalaries of 
Perhaps one half of the Judges might be ſaved 
to the public. But that is a matter of ſmall 
importance, compared to the object of the 
* 9 — is the n f 
of - 
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of obſtruction oy delay in the adanifipation. 
of juſtice to this part of the united kingdom. 
Few words will be neceſlary to make this: _ 5 
ſtion as clear as the other.. 
The buſineſs of the Court has e already 
A el, and ſome parts will be more mi- 
nutely diſcuſſed in the after treatiſe on ju- 
ries. For grounding our preſent argument, 
let us only take a view. of the ſum- 1 ns. ac- 
I enmlMict: 
=: The Jud ges are e 8 "a rotation 
in the Bill- chamber and Outer Houſe, in hear- 
ing cauſes argued at the bar, or in conſidering 
them when reduced to writing, in repreſenta- 
tions, memorials, condeſcendences, anſwers, 
replies, duplies, and the whole infinite maſs of 
written pleadings which follow them, after the 
week's ſervice in the Outer Houſe is at an end; 
and theſe cauſes are conſtantly kept alive by. 
callings at the morning-hours, between nine 
and ten, in the Outer Houſe, where three of 
the Judges regularly attend in turn for carry- 
ing on theſe proceedings, till they give their 
final judgement, or take the cauſe to report: to 
the Inner Houſe, 
Again, the buſineſs of the 0 Houſe 14 
firſt, the judging of ſome particular cauſes, (not 
many in number), which come originally be- 
fore it by petition, in order to be judged ſum- 
marily; but its principal buſineſs is as a court 
of review, of the judgements of the ſingle Or- 
e, in the Bil- chamber or Outer n 
and 
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 andalſs of its own firſt aca eats: All theſe 
_ cauſes are tried by it, either upon hearings | 
viva voce, or in printed pleadings; theſe are 
petitions, anſwers, memorials, ſtates, &c. up- 
a which they debate and exerciſe their judge- 
ments; and in this duty they generally employ 
the hours between ten o clock forenoon W two 
o'clock afternoon, _. 
In order to form ſome notion of the time ne- 
: collary for reading the printed pleadings, one 
of the Judges directed his clerk, a perſon of 
great attention and accuracy, to keep an exact 
account, from day to day, of the number of 
pages contained i in the printed papers coming 
before the Court, to be adviſed, betwixt the 
11th of June and 12th of Auguſt 1786, being 
the ſummer-ſeſſion of chat 9 and e turns. 
ed o out denn: $09) | 5 | 
1. Petitions, called fingle bills, 270 
2. Petitions, with anſwers, 3 ms 
” ONT, ſtates of W &c. 5 606 


Total prints, 8 31 10 


No Se 5 petitions, in che Grand af 
theſe two claſſes, are the ſame with ſome of 
thoſe in the firſt; but they may be fairly reck- 
| oned twice, as they come 1n at diſtance of time 
to be adviſed with the mann REM muſt be 

1 a Co time. MS 2, p 
i 
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If the above Summer Seflion may be taken 
as an average for two months, and as the Win- 
ter Seſſion is double that length, it will follow, 
that the total prints to be read, adviſed, and. 

conſidered by the Lords of Seffion-in-the Ge 
of one year, or rather in the ſix Seſſion eee 

will amount to 24,930 quarto pages. 
Theſe, beſides the bills, repreſentations, 88 

deſcendences, anſwers, replies, duplies, &c. 
with the buſineſs of the Bill-chamber and Out- 
er Houſe l mentioned, none of which 
are printed. 

To read and ee all e prints, is the 3 85 

duty of every Lord of Seſſion in the Inner 
Houſe, the Ld Preſident having the addition- 

al trouble of ſtating the petitions, and con- 

. ducting the order of buſineſs there; and the 

ordinary Lords, in addition to their Inner- 

F Houſe duty as has been ſaid, having to carry 

| on the proceedings, and to read the written 

'/ pleadings in cauſes that have been fixed before 

j them in the Bill-chamber and Outer Houſe: 
theſe are undoubted facts, and cannot be con- 

| troverted. | 

j Let it next be conſidered, what portion 10 

[ time is neceſſary for accompliſhing all this bu- 

ſineſs; and no perſon who tries it will pretend, 
that at an average it can be done in leſs than 
eight hours a-day at home, befides between 
four or five hours attendance in Court for five 
days in the week. Such is the labour of 
the Judges who are Lords of deſſion only, but 
7 "8 


. ines. 8 ann 
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: 4 of thoſe who are alſo Lords aloe; is 5 
far greater. 
By the act of the fend E of Charles 
II. in 2672, cap. 16. intitled, Concerning” the 
regulation of the Judicatories, the office of juſtice- 
deputes was ſuppreſſed, and in their place five 
of the Lords of Seſſion were joined to the ſu- 


ſtice · General and Tultice-Clerk, and this "ns EY 


Court was appointed to meet each Monday at 
nine oclock in time of Seſſion, and 3 11 
buſineſs ſo required, &c. By chat act and ipo- 


ſterior regulations, theſe Judges are appointed 
alſo to go the three circuits, ſouth, north, nad 
weſt, and to hold Courts at the circuit-towwᷣus 


twice in the year, two Judges going together. 
I Thus fax of the Judges of the Court of Seſ- 
fion (for the Juſtice-Clerk, though not neceſſa- 
rily, yet generally is choſen. out of that body), 
have upon their ſhoulders, not only the Seſſion 
buſineſs: above deſcribed, but alſo the whole 
criminal bufinefs, which is of late Jourk ae 
ly increaſed, an; is annually 1 
And they muſt employ in that bufineſs the | 
Monday weekly, the only vacant day which 
the Lords of Seſſion have for reading their pa- 
pers at home. The concluſion which muſt be 
_ drawn from theſe premiſſes as to both Courts, 
are too glaring to need ee eee | 
tion. | 
- 1 py buſineſs in hereto 
Seſſion, as above deferibed, be true, as it cer- 
a , it cannot bet brought age = 
0 3 ue 


N < « 7 , 
due compaſs upon the preſent conſtitution. of 
that Court, it is not material to ien che | 
| cauſes ER. 5 | 

Upon that topic, however, it may be 5 Bag 
ved, that, without inquiring, whether for a 
century backward the cauſes coming before 
the Court yearly have increaſed much in point 
of number; yet certain it is, that they have 
greatly ſwelled in bulk, both from their kind 
and from the manner of conducting them. Our 
ancient law-ſuits were chiefly of the feudal 
ſort, or they were diſputes between landlord . 
and tenant, or concerning ſervitudes and other 
points not much involved in fact or in ac- 
counts: they made a great figure in the rolls, 
but were ſoon diſcuſſed; and the feudal que- 
ſtions are moſtly all ſettled and at reſt, But 
fince the Revolution, or rather ſince the Union 
of the Kingdoms, the increaſe of trade and 
. manufactures in this part, have given riſe to 
a new ſet of cauſes of much greater magnitude, 
as being concerned with foreign places, with 
foreign laws, and as n often involved in a 
intricate accounts. | 

The art of protelation is ſs improved; 


Every paper now produced by way of plead- 


ing, is an eſſay or pamphlet; and as the length 
of our laws and acts of Parliament themſelves 
has been much increaſed, ſo has the length of 
our law proceedings ; and the evil is alſo great- 
1y aggravated, by the late invention for con- 
yeyin 8 en t to che Judges, namely, the 


cap 


+ ( 27 
ealy vehicle of the 5 Ie is true, that = 


U conſequence of the ſuggeſtions mentioned. in 


the beginning of this Paper, ſome late acts of 
ſederunt have been made to alleviate theſe 
evils, and it is hoped theſe acts may have ſome 
effect to make the buſineſs go on in a more re- 
gular manner; but there is no reaſon to ex- 
pect that they will have any conſiderable ef- 
fect as to the diminution of the labour, which 
1s ſo very ſevere, that few conſtitutions can en- by 
dure the fatigue of it. PE 
But independent of the fatigue, s is an- 
other material conſideration. It is this, that 
among equally able, and equally learned men, 
all may not be equally expeditious in getting 
through buſineſs. Suppoſe a time ſhould come, 
when the Court ſhould happen to conſiſt ot 
members unequally matched in that reſpect, 
what would be the conſequence? This ſurely, 


that many Judges who would be equally uſe- 


ful with others were a little more time allow- 
ed them, yet being ſomewhat ſlower in their 
motions, will be totally left behind in the bu- 
ſineſs of a Court, where all are put to their 
ſpeed: And thus cauſes, which by the con- 
ſtitution of the Court ought to have received 
the judgement of the whole, will be deter- 
mined by the judgement of two or three 


who happen to be a little more ſwift of foot, 


though not more ſure of foot than the reſt of 


their brethren, Add this obſervation, that as 


it is truly a thing impoſſible for every Judge 
. to keep up * his e and Quter- 
e ent - EE $a _ Houſe | 
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Houſe buſineſs, that is, 48] 3 all his _ 
ner-Houſe papers, to beſtow due attention on 
the written pleadings of the Outer Houſe, the 
conſequence is, that the Outer-Houſe papers 
muſt repoſe in their tape till the vacation. 
Here is a delay of three months at leaſt, and 
may be of fix: the conſequence of which: is, 
an embargo of the buſineſs of fourteen ſepa- 
rate Courts during the period mentioned, and 
that too in the preliminary and preparative 


ſteps, and before proof is admitted and taken. 


This delay is far worſe than delay in the In- 
_ner-Houſe buſineſs, into which cauſes do not 
come till after the proof i 1s concluded, | 
Take along one obſervation more. In car 
rying on the buſineſs of the Court when the 

Judges are met together, it 1s a thing imprac- 

ticable, that each of fifteen ſhould deliver his 
opinion upon every caſe, and aſſign his rea- 
ſons: the conſequence of which is, that ſup- 
poſing all of them to have almoſt read their 
eyes out, unleſs they make a ſpeech, parties 
and their agents will not believe that the whole 
Judges have read their papers or underſtood 
their cauſes; and this is not only productive of 
very unjuſt and indecent cenſure againſt the 
Court, and derogatory to the dignity and re- 
ſpect which they merit, and ought to poſleſs, 
bur is one great cauſe of the number of ill- 
grounded appeals from this Court to the Houſe 
of Lords. This obſervation is juſtified in every 
ſenſe by a recent example, namely, that during 
che Telion of Fan in . there were 


„ 
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nx times more appeals from e Court of: get 
ion, than from the three courts in England 
all together, and except in very few inſtances, 
the b eee of the Court of read were 
affirmed. 
Reference has already been had to Sa cu- 
ſtom of England. How would the doctrine of 
the whole Judges there judging together be 
looked upon in that country, where in term 
time the number of each court conſiſts but of 
four Judges, and where, for a great part of the 
year, the whole twelve are ſeparately employ- 
ed in trying cauſes finally. They would fure- 
ly conſider ſuch a plan as a complete obſtruction 
to their ever getting through buſineſs. It 
would certainly be ſo there; and it is thought 
the obſervations which dave been made, have 
b proved to demonſtration, that alſo in tits coun» _ 
try ſo greata number of Judges as fifteen fitting 
and judging together, is not only unneceſſary, 
but tends greatly to obſtruct and delay the ad- | 
' miniſtration of jaſtice. 
I be evil therefore is clear and indiſputable; $ 
and we come now to the third point, viz. The 
remedy ; and in general it may be ſaid, that 
the remedy here is as clear and indiſputable as 
the evil; which; is indeed always the caſe where 


_ the remedy i in ſome manner is pointed out by 


the evil, and ariſes out of it; and that is plain- 
ly the caſe here: for if the evil proceeds from 
the employing too many Judges together, the 
remedy muſt be in one word, | Ou 9 and 
5 Fe them * 95 


This 


„„ „ 
This propoſal, and the reaſons upon which 
it is founded, have been juſtified: by the exam=- 
le of the very nation from whom the model 
of the Court of Seſſion is ſaid to have been ta- 
ken, as we learn from Monſ. Legier, in his late 
treatiſe upon the form of proceſs in the Parlia- 
ment of Paris. The Parhament of Paris, ſays 
he, was originally the only one in the king- 
dom; but in proceſs of time the increaſe of 
. buſineſs not only obliged their kings to inſti- 

_ tute thirteen provincial parliaments with ſove- 
reign juriſdiction, but alſo to divide the Par- 
liament of Paris into five different chambers 
| beſides the grand chamber, aſſigning them dif- 
ferent departments, +. ul hey phe nh ke £4 
Even Lord Stair himſelf predicted, that up- 
on the alteration of the method of taking evi- 
dence, the cauſes of the nation would become 
too bulky to be overtaken by one court of ju- 
ſtice, For his Lordſhip, after mentioning, that 


Loe Parlement de Paris fut dans Porigine le ſeul de tout le 
Royaume ; mais lorſqu'il y fut rendu ſedentaire, et qu'on eut in- 
troduit la voie de Pappel de toutes les ſentences des Baillis et SE- + 
néſchaux, la multiplicité des affaires obligea nos Rois de creer ſuc- 
ceſſivement differens Parlemens, juſqu* au nombre de treize. 
Les affaires stant accumulées et multiplicee par la ſuite des 
temps, le Parlement ſe trouva fi ſurcharge, que, pour Pexpedi- - 
tion des proces, nos Rois jugerent a propos detablir differentes 

Chambres. Ainſi, on compte aujourd'hui dans le Parlement cinq 
Chambres, ſavoir, la Grande Chambre, trois Chambres des Enque- 
tes, et la Tournelle Criminelle. On pourroĩt encore ajouter a ce 

nombre une Chambre, ſavoir, les Requètes du Palais, qui ſont 
compoſees de Conſeillers au Parlement. See Trait“ Hiſtorique ot 
Raifonnt d apres les Loix, Reglement, et Uſages, fur les differentes pro- 

cedures qui Sobſervent dans toutes les Furiſdidtions de L Enclos du Pa- 
lair, à Paris, par MH. Legier, p. 2. & 3. & 325. publiſhed in 1780. 


formerly 


LEY 


1 


| Fn parties were not allowed to be pee 
at the taking of the teſtimonies of witneſſes, 
nor at. the adviſing of theſe welten, he aſ- 
ſigns, as a reaſon for the firſt, that witneſſes 
might the more freely depone, without hazard 
of incurring: malice or prejudice by the teſti- 
monies; and for the ſecond, that if the teſti- 
monies were publiſhed, the debates upon them 
would be drawn into much more length than 
the debates upon the relevancy,” whereby one 
co could not overtake the ure ork a na- 
tis? 
2 His Lordſhip then. gives 3 an account of: the | 
ttatute 1 686, cap. 18. whereby witneſſes are 
appointed to be examined in preſence f the 
parties or their Advocates, and parties allowed 
to have copies thereof: An alteration ſuggeſt- 
ed by the ſpirit of liberty, then beginning to 
breathe high; but which has moſt certainly 
produced the conſequences which his Lordſhip _ 
predicted, viz. That one Court is not ſufficient | 
for the civil buſineſs of this nation. 
From this precedent of the French 2 
ment, which will be admitted to be very much 
in point, as well as from the obſeryations which 
have been made, and the opinion of Logd Stair, 
it maybe held as demonſtrated, that the Judges 
„ to be divided into Chambers or Claſſes, 
and employed ſeparately. The only difficulty 


8 remaining is, What is the beſt manner of ſo 


TH e 


doing? What method is liable t to the feweſt ob 


| | "ep 
eu. e 


e 


For the preſent, only two Plans have occur- 


red, which ſhall be ſtated with much deference, 


and in the hopes that at leaſt they may ſuggeſt 
ſomething more perfect to others who. are | 
more able to judge i in matters of this kind. 
The frf mode is that which-1 is ſuggeſted i in 1 


the firſt page of this Paper. 


The ſecond is, to ſplit the Court nearly into 


halves, with co-ordinate juriſdiction, and * * 


milar form of proceeding. | 
With regard to the rf, the ſabſtance = he 
propoſal has been ſtated. The tenor of it, as 


contained in the ſuggeſtions above nee EN 


ſtands in the following words. 
Wbereas ſo great a number of 8 a8 


the Court of Seſſion in Scotland at preſent 
conſiſts of, is no way neceſſary for judging 


<< jointly in all the cauſes which come before 


that Court, and that it would contribute to 
the greater diſpatch of buſineſs, and the bet= 


_ © ter adminiſtration of juſtice, that in many 
cc 


cauſes a ſmaller number than the whole be 
employed to fit and judge together: It is 


therefore propoſed, That the fourteen ordi- 
nary Lords of Seſſion ſhould be put into two 


* diviſions ; and that, except the Judges to be 
29 employed in the Outer Houſe as after men- 
* tioned, each diviſion, together with the Pre- 
he Gdatit, {hall meet in the Inner Houſe at the 


** uſual time, at leaſt one day in each week, 


* during the time of Seſſion, and ſhall Judge 
and decide * in ſuch cauſes as come o- 


A * 5 


4. 


- 6 rightally. PR Sy the. Inner Houle; -or from 
_ © any of cheir number reſpectively, as Ordi- 
„ naries in the Outer Houſe, or upon the Bills, 
„with exception always of all cauſes de- 
„ pending upon the evidence of witneſſes, 
* commonly called concluded cauſes, caſes of 
fraud, and all caſes concerning the right of 
055 frepholders, or of delegates, to vote at elec- 

_ * tions of members of parliament, or con- 
* cerniag. the 3 of magiſtrates of royal 
* burghs, and all cauſes when the ſum or va- 
dus exceeds. ..'_ Sterling; and re- 


+. 


“ ſerving to the Diridens reſpectively, to remit 


to the whole Court any other cauſe or point 
„which to them may ſeem to require the 
united judgement thereof; and that the 
Quorum of each of the Diviſions mall be | 
<4 eo 
082. Eber pan the remaining days a5 the 
© week, the whole Judges (with exception of 
„ choſe employed in the Outer Houſe as after 
mentioned) {hall meer as uſual, with the Pre- 
* fident, in the Inner Houſe, for the diſpatch 
OF buſineſs there; with this variation, that, 
jn place of nine, the W ene ſhall ” 
_ *©'confiſt of Seven. 0 
The mode propoſed in theſe two ace 5 
: would have the effect to relieve the Judges of 
one half of the leſs important Inner-Houſe 
cauſes; and, by ſaving each of them one day's 
attendance i in the week, would give them, not 


5 . lels N but more time to do it. 
, RK ei * | 


| 


* 


—— —— ͤ Æ&w—àꝙ— —— 
— — — — — 
— 
5 — 
— 


— IND —— — res — — — - 2 — _ — — a 
— - = ä 4 * p — 4. —— — = — N 
— 2 a « - po p che — 4 
4 4 — — if — cons >, < 2 Sons mY 2607 oY " 
—— — — cnc —— — — — — — = — * v — —— 
— g — — — — ERS — — — — ut mt us — = — — — = = — * — _ — — — 
— — — — OS oy —— adn rs — — _— — ä — — — — - — —— - — 2 
gn 4 5 1 n wo a WY e c K . 
— 2 . — 2 mA GE — 9 — * 2 2. LAGS 
54. — 4. Oe Ws 2 be — 2 2 5 * r — Lu — 3 cs Lo . Hy P a PR 3 2 * 
Nee ** 3 Gs — — — L 2 . FL * - CTR 


n 


This Hould not only be c 
them, but would alſo F the diſpatch of 
buſineſs. 10 


It could be liable alſo to the leſs objetion! ike 5 


it would not give occaſion to any ſenſible change 


in the manner of carrying on bulineſs before 
the Court, nor in the leaſt affe& thoſe concern- 


ed in carrying it on. The counſel would have 


no diſtraction in their attendance, this being 


no new or ſeparate: Court; and the attendance 
of the clerks, and their duty, would be the ve- 


ry ſame as at preſent. In ſhort, the Court 
would ſeem in every reſpect the very ſame, ſave 


that upon the two days appointed for the meet- 
ing of the Chambers, one half of rhe Court | 


would appear abſent for one of theſe days, and 
the other half for the other of them. The on- 


ly doubt is, that ſo great is the overload of buſi- 
neſs, this remedy e not be AG a com- 


1 one. | 
The ſecond plan, 4 To ſplit the Gsurt . 
into two Chambers, promiſes better; and a ge- 
neral view of it may be ſtated 1 in che N 
articles, viz. 25 
imo, That each of the two Chabad ſhould 


| conſiſt at leaſt of Six Judges, leaving out of the 
account the remaining two or three, upon the 


ſuppoſition, that among fifteen men advanced 
in years there may generally be ſome whom the 


infirmities of old age may difable from a punc- 


tual eee on I NOTE 1 70 whoſe paſt 
| | N 


* 


"4 35 . 
ſervices mA intitle. them. to the enjoyment. of 


F their ſalaries during life. 


220, That the firſt of theſe two Chambers by 
ſhall cont of the Lord Preſident and five Or- 


dinary Lords of Seſſion at leaſt. who are not 


Commiſſioners of Juſticiary; and the ſecond to 
conſiſt of the Juſtice-Clerk and the five Lords: - 
of Seſſion who are Commiſſioners of e 5 
E the Juſtice-Clerk to prefide. _ 

As the Court of Taſticiary ; is already a ſepa- 


| rate court for criminal buſineſs, this diviſion. _ 
ſeems the moſt natural; though there would be 
nothing improper in the Judges of the different 


| Chambers ſupplying one another 8 plapes, ſhould: 
7 occaſion ſo require. | 


tio, That theſe two Chambers ſhould 88 7 | 


- much the ſame juriſdiction as at preſent refides 


in the whole Court, with this explanation, that : 


perhaps the Equity part ſhould be communica- 


| ted to the Chamber of Seflian only, but-not to 
the Chamber of Juſticiary, which may be con- 


_ fined to ſtature and common law; and in caſe: - 


it ſhall be thought expedient. to revive jury- TH 


trial in certain civil cauſes, that the laſt week of 
each Seſſion might be ſet apart for taking the 


evidence that would fall to be taken at Edin- Sz 


burg, in ſuck jury-trials as the Court thould. <2 
think fit to order. [6 


4to, That theſe [panes ſhall. be he Toe A 


| partment of the Judges in the Chamber of u- 


ſticiary, who are accuſtomed to that method; 


8 and, . LS compenſation. for that extra- 


77... 


4 


; ordinary trouble; they may be reli red of Frad- 5 
ging in all or ſome of the proofs, not taken be- 5 


1 7 fore a jury, but committed ro e AECOT= 8 . . 


ding to the preſent mode. 


5to, That the judge 27 each of the : 0 


Chambers ſhall have the ſame force and effect 


as thoſe of the whole Court, without any i- 
berty to the parties to apply for any review, - 


therwiſe than by appeal to the Houſe of Lords; 8 


it being always underſtood, however, that ei- 


ther of the Chambers, in cheit diſcretion, may, 5 


in queſtions of nicety, order ſhort caſts to be 
made up, like thoſe made up for the Houſe of 
Peers; and the points to be argued before the 
whole Twelve Judges, who may meet occa- 


ſionally, or on ſtated days, for that purpoſe; 
as is the practice in England when any very 


new and unprecedented caſe occurs in any of _ 


the three ſuperior Courts; and it 1s probable, 


that, at leaſt for ſome years to come, it may 
be proper our whole Court ſhould: meet once a- 


week, or oftener, in that manner, til the * 
bers have got into form. 


To the great outlines e e in theſe 8 
ticles, it is propoſed the application for an act 
of Parliament. be confined. The particulars | 


mentioned, and others of the ſame kind, will 


be beſt regulated by acts of ſederunt to ag 705 


made by the Court itſelf, who are already im 


powered, for that purpoſe, to make. regulidſtane 82 
for their forms of proceedins g, and who can make 


experiments, and e trial even chan ge what 
7 Bu 


„ 0 5 ). 1 
they Saad! inconvenient. It is tots neceſſary to 
apply to Parliament for ſuch changes as have 
been mentioned which the Court N no power 
to make for themſelves, ' 

Should it be thought expedient to ke the 
forms of roceeding in the Juſticiary Cham- 
ber ſome what different from thoſe in the Cham- 
ber of Seſſion, there might be a little auxward- 
neſcs at firſt; but they would ſoon become eaſy. 
3 where parties may like the old method 
| beſt, they would have it in their choice to ſtick 
to it, by N . aufs into the NOD. = 

| Chamber, | 15 CE ea hor. red ls Tn 


This Part mall be Sch with ob. 
lu the occafional inconveniencies which may 
be ſtated as difficulties in making the change 

| propoſed are obviated by the obſervation above. 

made, That for ſome conſiderable time the two _ 
Chambers may be made uſe of merely for the 
diſpateh of cauſes of little importance, and of 
matters which go of courſe; and that all cau- 
ſes of any material conſequence ſhould, as long 
as ſhall be found expedient, continue to be 
tried by the whole Judges, as in times paſt. 


T8 Þ 


CH A n. 


Concerning the LIMITATION of LiTIcaTION in 1 10 
ob . * TN 1 8 


Heeg. it is ee ſaid 3 to „ bring 
the ſubject of this Propoſal for dividing 
the Court into Chambers under general conſi- 
deration and diſcuſſion, which will certainly 0 
produce, in due time, ſome ſyſtem more com- 
plete than what is contained in theſe looſe ſug- 
geſtions, it is now propoſed to bring under view 
a ſeparate remedy, which, it is humbly thought, 
may conſiderably co-operate to alleviate ec 
vils complained of. : 
The delay and expence of the Jaw. are e grie- 1 
vous in all cauſes, even in thoſe of Che firſt 
magnitude; but in ſmall cauſes they are per- 
fectly ruinous to the lower ranks of people, ; 
| whole all often depends upon the event in 
_ ſuch cauſes, and whoſe advantage it would 
frequently be, rather to loſe their cauſes, pro- 
vided they be loſt expeditiouſly, and with little 
expence, than to have them hung up for years, 
and where the coſts often turn out to be of 
— amount than the e ſubject; in 1 


* 


Sd. 


11 will be perceived, that by the Present con- 
ſtitätian of the Court above deſcribed, cauſes 
may be brought over and over again under the 
conſideration of the Judges; as for inſtance, 
Suppoſe a cauſe which has received judgement 
from a ſherift-depute, or other inferior judge, 

is brought into the Court of Seſſion by a bill of 
adyvocation or ſuſpenſion; which bill is gene- 

Fally followed with anſwers and replies; if the 
Lord Ordinary on the Bills ſhall refuſe the bill, 

it is competent to the party ſuppoſing himſelf 

aggrieved to offer, in time of vacation, ſecond, 
third, and Fourth: bills, without end. to the 
ſucceeding Lords Ordinaries on the Bills; - and 
in time of Seſſion, to offer a reclaiming peti- 


tion to the whole Court; to which reclaiming 


petition, if anſwers are allowed, and if the 
tition is thereupon refuſed, a ſecond reclaim- 
ing petition may in like manner be offered; 
and if the Court, upon adviſing that petition, 
with anſwers, ſhould be of opinion, that the 
bill of ad vocation or ſuſpenſion be paſſed, here, 
after one judgement of the Lord Ordinary, and 
two judgements of the whole Court, no more 
is decided than this ſingle point, viz. That the 
cCauauſe is a proper cauſe t to be tried in the Court 
8 of Seſſion. 
I ̃he cauſe then comes to be tried before the 
Pond Ordinary in the Outer Houſe, where it 
receives at leaſt two judgements from him; 
and if the parties are not then ſatisfied, it goes 
to the Inner — and may receive two fuc- 


(4) 


ceſſive judgements there, efars. it is final. An 
this is in the power of obſtinate litigants, to 
the infinite vexation and ruin of many a poor 
man; and the evil is aggravated by this cir- 
cumſtance, that careleſs or litigious agents, 
knowing they have ſo many opportunities of 
being heard and reheard, are apt, in their firſt 
written pleadings, to ſtate only one half of the 
cauſe, and that too in ſuch a careleſs and ne- 
gligent manner, often filling it with ſuck 
heaps of traſh, as makes it infinitely more 
difficult to be developed, and adds greatly to 
the expence of the 1 and labour of the : 
Judges. 

It was to remedy. this evil, has! by the 10 
Geo. II. cap. 43. an act aſcribed to Lord 
Chancellor Hardwick, it was provided, That 
any perſon in Scotland aggrieved by any de- 
cree or ſentence of any theriff's or ſtewart's 
court, or of the court of any royal borough, 
or of the court of any regality or barony, or 
of any baron, &c. in any matter criminal, not 
extending to the loſs of life or demembration, 5 
or in matters civil not exceeding L. 12 Ster- 
ling, may appeal to "the next Circuit Court, of 
the circuit within which the ſaid Court ſhall 
lie, ſo as no ſuch appeal be competent before a 
final decree pronounced, &c.; and the Judges 
at ſuch Circuit ſhall cognoſce and determine 

ſuch appeals, by the like rules as the Courts of 
Seſſion or Juſticiary reſpectively may now cog-- 
noſce and determine in ſuſpenſions; but the 


fad 


tw) 


aid. Glas Court ſhall banden in a ſummary 
way; and if they find the reaſons of appeal 
not relevant, or not inſtructed, or if they de- 
termine againſt the appellant; they {hall award 
coſts, not exceeding the real colts bona fide ex- 
pended ; and their decree ſhall be final.” 
It is thought, that it would be an exceeding 
difficult taſk for any man to demonſtrate, that 
a Lord of Seſſion or Juſticiary ſitting in the 
Bill- Chamber or the Outer Houſe, cannot 
judge in a cauſe of L. 12 or leſs, as well as he 
could do ſitting in his Circuit Court; and why 
there ſhould not be as good reaſon for making 


his judgement final in the one caſe as in the 


other, more eſpecially as in Edinburgh he has 
more leiſure and opportunity for deliberate 
conſideration than in a Circuit Court, where 
he is only to remain for three or four days. f 
Ihis ſurely ſets in a ſtrong light, the abſur- 
dity of permitting ſmall cauſes to be ſo repeat- 
ly ſubmitted to the judgement of Ordinaries, 
_ and if parties are not ſatisfied there with, to the 
judgement of the whole Court, in manner a- 
bove deſcribed ; and the abſurdity will not 
appear the leſs, chat by many Britiſh ſtatutes 
the juſtices of peace in their quarter- ſeſſions 
are empowered to judge finally. in cauſes of 
much higher value than L. 12. 


* For FOR ſee the Monkland Canal Act, roth Geo. 3. 
cap. 105. the Stamp Acts of 23d Geo. 3. cap. 67. of 14th Geo. 3. 
cap. 7. of 26th Geo. 3. cap. 48. the TM umery Act of 26th 
' Geo. 3. and many others.” | | | 
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The evil here PU oe would Goonies to point ur 


its own remedy, namely, that in all cauſes 
not exceeding L. 12, (and conſidering the alter- 


ation of the value of money no harm though - 


the ſum were doubled), the decree of any one 
of the Judges in the Court of Seſſion, whether 
in the Bill- Chamber or in the Outer Houſe, 15 
ſhould be final and conclufive to all intents 
and purpoſes whatever.“ 
For this regulation alſo, the authority of * 
liament is neceſſary, as it is beyond the power 
of the Court to make 1 it by an act of ſederunt, 


CHAP. 


( 43 * 


CHAP. IL 


Concerning the revival of Jux I-. RIA L in certain 
Gil Actions. 


Tur 3 Propoſal for dividia the 
Court of Seſſion into Chambers makes 
mention of certain printed Suggeſtions, which, 
in January 1787, were handed about among 
the Members of the College of Juſtice, A- 
mong other things, theſe Suggeſtions propoſe, 
That in all actions concluding for reduction 
© or reſtitution, or for damages or diſabilities, 
on the head of fraud or injury, and where 
the evidence of ſuch fraud or injury de- 
* pends on parole-teſtimony, it ſhall be com- 
* petent to the Lord Ordinary on Oaths and 
© Witneſſes, at the defire of either of the par- 
ties, to try the cauſe by ſpecial jury; the 
jury in all caſes to have a gratuity for their 
t Joſs of time when called to be ſo e 
* as in England.“ 

As that paper came into ) few hands, and as 
it took but a limited view of the ſubject, it is 
thought the importance of the queſtion merits 

a more extenſive diſcuſſion; for which end, the 

. conſiderations have been thrown to- 
| 1 gether, 


„ 


gether, in . hopes that ae pens may 8 
employed in bringing the voice of the Public 
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to a deciſion upon it. That is the object of 
this Paper: And it is the happy conſtitution 
of this kingdom, not only to permit, and even 
to encourage, the free diſcuſſion of ſubjects 
of every kind, but alſo to liſten to, and to re- 
ſpect, the calm and e voice of me 
people. 
In order to take a view of this E in a 
regular manner, after premiſing ſome things 
upon the nature of evidence in general, it will 
be fit to conſider the different Ways of taking 
evidence, viz. 
Imo, Whether it ſhould be taken publicly, 
and in preſence of the party ? | 
| do, Whether in preſence of the Court which 
tries the cauſe, or by a commiſſion? 7 
tio, Whether parole- evidence ſhould be re- 
duced into writing? _ * 
4, Whether the truth of che eviididiitie is 
beſt tried by a jury of men choſen from the 
body of the people, or by Judges in the law, 5 
who are to decide upon the cauſe? | 
And, Jeu, To bring the obſervations made 
on theſe topics home to the preſent queſtion, 
by conſidering the various modes of taking and 
trying evidence in civil cauſes in Scotland, and 
confidering, Whether it be expedient to make 
any or what alteration upon theſe modes? and 
nn, Whether e ought not in 
ſome 
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ſome degree to be revived in certain cauſes of | 
great: importance? 

It may firſt be obſerved: in ere That che 
ſole object of taking evidence in any ſuit, civil 
or criminal; is to find out the truth of fact; 
and it will be admitted, that the beſt way of 
finding out truth muſt be the beſt manner of 
taking evidence. ; 
It is a maxim, That ex faite: Jus oritur : The 
law depends upon the fact. To find out the 

truth ôf fact, is the capital object. If the fact 
is not diſcovered; there ought to be no farther 
trial: for if the law is applied to a falſe fact, 
there can be no juſtice in the deciſion. = 
To attain juſtice, truth muſt be diſcovered 
in the firſt place; and it is to be conſtantly 
kept in view, that the beſt manner of diſco- 
vering truth muſt be the beſt way of taking 
and trying evidence; and if this way. can be 


5 diſcovered, it ought to be purſued, whatever 


inconveniencies, trouble, or expence, yy ſtand 
in the way. 

Evidence is of two kinds: It is dene or cir- 
cumſtantial; and both kinds may either be 
taken from writings, or from the mouths of | 
Wenn 
Direct 8 is a reſlimona of the fads in 

queſtion, by perſons who have been eye or ear 
VUitneſſes to what is alledged to have been done 

or ſaid, or by the acknowledgement of the 
party in writing; and if the witneſſes are cre- 
dible, or the writings authentic, the- evidence 

| 18 


"C03 

is 8 and the fact alledged muſt be true, 
as thus: 1 ſaw the parties meet and fight, and 

ſaw one of them ſhoot the other through the - 

head with a piſtol: Or, in a civil matter, 1 

was preſent when John ſold and delivered to 

James a horſe for L. 40 price, which was im- 

mediately paid by James to John, in two bank». 

notes of L. 20 each. 

I the witneſſes here ſpeak the 22 the evi- 

dence of the fact is complete. 

The other kind, viz. circumſtantial „ 
conſiſts in evidence, not of the fact itſelf, which 
may have happened remotis arbitris, but of cir- 

cumſtances which infer or preſume the fact to 
have been done by the party charged there- 
withal: As for inſtance, James is found dead, 
run through the body with a ſword. One wit- 
neſs is produced, who depoſes, That he has 
often heard John, the party accuſed, utter ex- 
preſſions of reſentment and iIl-will againſt 
James on account of a law-ſuit ; a ſecond wit- 
neſs, That they were ſeen together on the 
morning of the Is when James was killed; a 
third, That he ſaw John coming from the place 
with a ſword in his hand bloody: A part of 
that very ſword broken off is found lying near 
the dead body. 

Or, in a civil matter, concerning the bar- 

gain and fale of a horſe by James to John, 
found in John's poſſeſſion at the time of his 
death. One witneſs depoſes to his hearing the 


parties treat about the * of the horſe; 
anocher, 


E 
Pp a That he heard James ſay, he had I 
gained with John about the horſe; a third, 
That James had ſent the horſe by him to John; 
| a fourth, That he had ſeen John uſe him at 
| work along with his own horſes; and other cir- 
_ cumſtances might be added. 
I his ſort of proof, by circumſtances, is leſs 
complete than the other; becauſe, though all 
the witneſſes may have ſpoken the truth, yet 
the proof is not excluſive of innocence in the 
firſt of the inſtances above mentioned; nay, 
that the party accuſed had been defending the 
man murdered; and, in the other caſe, is not 
excluſive of the horſe's having Dy: been on 
trial, and never ſold. 
At the ſame time, 5 kind of proof is often 
more convincing than direct proof; becauſe, 
| where a great number of circumſtances are diſ- 
tinctly proved by different witneſſes, a concert 
among them is next to impoſſible ; but in the 
direct proof, where two witneſſes concur in a 
ſimple fact, it is an eaſy matter for them to 
have agreed ro give falſe evidence; and a dif- 
ference in any one circumſtance which both 
muſt have known, will diſcredit both; as in 
the caſe of Suſannah and the two Elders. 
For the preſent, it is not neceſſary to enter 
more deeply into the nature and kinds of evi- 
dence, What has been ſaid is ſufficient to in- 
troduce the preliminary queſtions concerning 
the manner of taking and trying evidence. 


The firſt of theſe ag 15, Whether the- 
"PI 
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party, or ſome perſon on his behalf, tne 
admitted to be nee at The time af; EO 
proof. 51 
It ſeems to be matter «il no {nal wonder,” 
that the contrary practice ſhould ever have ob- 
tained a footing ; yet ſuch has been the prac- 
tice in ſome kingdoms ; and it is particularly 
ſo at this day in the Palais Royale in France, 
where arbitrary government is perhaps the 
mildeſt that ever exiſted in any kingdom. 
There, however, proof is taken by an Inqueſt, 
conſiſting of one or more of the Judges, or by 
Commiſſioners named for the purpoſe, and the 
parties are not permitted to be preſent. 
If the maxim here laid down, That the ſole 
object of proof is truth, and that the beſt mode 
of diſcovering truth is the beſt manner of ta- 
king evidence; ſurely the French method 
muſt be condemned, ſeeing the parties con- 
cerned are not only the beſt able to interrogate 
witneſſes, but alſo witneſſes being confronted 
by the parties, will be leſs apt to tell falſe- 
hoods; or if they ſhould be ſo diſpoſed, will 
be eaſily checked or drawn into contradictions, 
by occaſional queſtions ariſing upon their own 
anſwers, and which beſt occur to the 1 85 
ſite parties. 
The practice of examining ee In ſe⸗ 
cret would be a reproach to the Judicial, ras 
of a free people. 
As to the ſecond preliminary queſtion, Whe⸗ 
ther proof ought to be bn in preſence of the 
court 


Su 
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court which tries the cauſe, or * comming 7 


and the third queſtion, Whether parole- evi- 
dence ſhould be reduced into writing ? they 


| areſo intimately connected together, that they 


cannot well be confidered ſeparately : and if 
it is kept in view, that the ſole object of ta- 
king proof is to find out the truth, there will 
be as little * in theſe queſtions as In the 
=. 
bo carrying on the buſineſs of the warld, the 
neceſſity of ſpeaking truth is apparent: For, 
were it a thing indifferent to ſpeak truth or 
falſehood, human life would be a conſtant co- 


# _ medy of errors, and ſociety could hardly exiſt 


for a day. It is for the beſt purpoſes that there 
is impreſſed on the mind of man a ſtrong in- 
ſtinctive love of truth, which, without any diſ- 
courſe of reaſon, is 'congenial to our nature, 
and diſpoſes us to ſay truly what truly is. On 


che other hand, falſehood is not only naturally 


avoided, but is even abhorred; and when, 
from wrong motives, a man is tempted to utter 
a falſehood, his conſcience flies in his face, tell- 
ing him he is doing wrong; nor does it ſtop 
with informing himſelf and N TOE: it al ſo informs 
others. 
It is a wiſe diſpoſition of nature, that infor- 
mation of what paſſes in the mind of man is 
not confined to words alone, but is alſo ex- 
preſſed by looks and geſtures, which have this 
wa. over . 3 they are e invo- 
. * N 5 


1 5 5 
"RA EY x even ſpeak againſt the will of the 
ſpeaker, nay contradict his words. EU 
As the ſtrings of a muſical inſtrument, accor-. 
ding as they are ſtruck, produce certain corre- 
ſponding ſounds; ſo the different motions of the 
mind produce a correſponding expreſſion in the 
eyes and muſcles of the face, which exhibit a 
hiſtory- piece of what is paſſing within. Men 
who, by long habits of vice and diſſimulation, 
are exceedingly depraved, may ſometimes de- 
ceive; but ſuch is the power of the original 
| diſpoſitions of nature, that even theſe men, if 
ſtruck ſuddenly, and taken at unawares, are 
liable to be betrayed by their own organs, and 
to contradict by their looks chat r en, 
has falſely uttered. | 


Heu quam d: Heile cn crimen non \prodere walt . 


Lord Hon "00 © It is + hard to find ſo great 
and maſterly a diſſembler, or a countenance 
ſo well broke and commanded, as to carry 
on an artful and counterfeit diſcourſe, with- 
out ſome way or other of betraying it “. 

But this beſt information is altogether loſt 
where witneſſes are not examined in preſence 
of the Court which tries the cauſe. The Court 
in that caſe have at beſt only the words of v wit- 
neſſes, not their evidence. i 1 


cc 
<c 
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De Augm. Seien 925. of Self-polic „22. See alſo his 
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4 
Theſe em include alſo the third que- 
E concerning proofs taken by commiſſion, 


which are reduced into writing, and reported to 
the Court that tries them. In that caſe, when 


this written proof is read over to the Judge, little 
other difference between one witneſs and another 


can ſtrike him, but that the name of the one is 


John, and of the other James. There is much 


in the appearance of a witneſs, much in the 


manner of giving his teſtimony. "Theſe are 


the expreſſions of his character, and upon theſe 


his credibility does often entirely depend. Who 


ever pretended that theſe could be expreſſed in 
a written depoſition ? more eſpecially as it is 
impoſſible to take. down the whole words of a 


_ witneſs exactly as they are ſpoken; neither can 
the meaning be completely underſtood, unleſs 
the queſtion be alſo put down, and be accu- 
rately penned. The alteration or omiſſion of a 
Hage word will alter the ſenſe. 


When a witneſs's depoſition 18 to be taken 5 


down in writing, he gets more time to digeſt 
a falſely-contrived tale. It often happens, too, 
that in dictating to the clerk what a witneſs 
has depoſed, diſputes ariſe concerning the ex- 
preſſion he has uſed. Theſt diſputes ſerve to 
inſtruct the witneſs, in caſe he has any bias, 
which too often is the caſe, what his party 
wiſhes him to have ſaid: ſo that, when he is 
appealed to for an explanation, he retracts his 
— and 2 950 his evidence a New cal and 
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complexion, exactly as his party wiſhes to have 
it. 


Parolo-tefiimony, inks in preſence pr 
Court, and not coolled nor mangled in the re- 
petition of an unſkilful commiſſioner dicta- 
ting to a clerk, is not liable to theſe defects. 
The witneſs is quickly followed up by queſtion 
upon queſtion, by which he is driven to the 
wall, as it were, and brought to a nonplus; 
folountur riſu tabule ; and all he has ſaid * 
for nothing. 
Add alſo theſe 4 : In courts 
of law there are able counſel practiſed in the 
art of interrogating witneſſes; and this is a 
great matter. They quickly perceive when a 
witneſs begins to ſtagger, and to ſtruggle with 
his conſcience. They diſcover alſo when his 
heſitation is owing to baſhfulneſs or ruſticity. 
They know how to preſs in the one caſe, and 
how to ſpare and encourage in the other. Or 
ſhould any of them be diſpoſed, which men of 
character will not be, to dee a bad uſe of 
their ſkill, and to confound or brow-beat a baſh» 
ful witneſs, the knowledge, the experience, and 
the impartiality of the udge, are ready to in- 
terpoſe, and are a check and controul upon all 
concerned, 1 
Indeed, the preſence and dianity of . 
Judges hay e, of themſelves, great fect upon 
the behaviour of a witneſs: Before them he 
ſtands in awe, and is much more afraid to tell 
a falſehood than in a private rogm, ſtanding 


a> 


ona cleve,. as it were, with the commiſſioners, 
private men, often of very inferior character, 
after dinner, and bottles and glaſſes on may 
table, as is too frequently the caſe. _ 
The benefit of this method of 1 interrogating 
W was well known among the ancient 
Romans, Quintilian mentions it, and gives 
good inſtructions upon it: It is alſo well ex- 
5 preſſed in the Emperor Hadrian's epiſtle to Va- 
rus, Inu magis ſcire potes, quanta fides fit habenda 
teftibus ; qui et cujus dignitatis et cujus eftimationis 
int; et qui ſimpliciter viſi ſint dicere ; utrum unum 
eundemque meditatum ſermonem attulerint, an ad ea 
que interrogaverat, extempore veriſi milia reſpon- 
derint. And again, in his reſcript to Galuinius, 
Alia eft auctoritas e tehttum, alia teſtimo- 
niorum que recitari folent *, 
Theſe things are obvious, and may be eaſily 
conceived; they may alſo be eaſily known from 


experience. Let any man attend the fittings - 


of the Chief Juſtices at London, or of the Eng- 
| iſh Judges in their circuits, he will have no 
difficulty in pronouncing, That although a falſe. 
witneſs may perjure himſelf, yet ſeldom or ne- 
ver can he deceive or miſlead either judge or 
jury. Let a witneſs be ever ſo ill diſpoſed, ever 
ſo crafty, yet there are ſo many eyes, ſo many 
| ears, fo much ability and experience upon the 
watch, that he is inſtantly detected, ſhould he 
ever attempt to double or to hide himſelf under 


ſilence 


1 


flence 20 pretended ignorance, or, in bort, 
to make the ſmalleſt ade ann from the T 
path of truth. 

How different this is from the caſe of Per | 
taken by commiſſioners, ſurely needs no far- 
ther explanation; and although when no bet- 
rer may be, as in the caſe when a witneſs is 
fick, or is abroad, a commiſſion may be ne- 
ceſſary, or where ſome very ſimple queſtion of 
fact is to be aſked at a witneſs, and where 
there is no hazard of miſtake, a commiſſion 
is neceſſary, or may be allowed; yet it is 
thought, that what has been ſaid is ſufficient 
to eſtabliſh this general maxim, That a proof 
taken in judicio, warm from the mouths of the 
witneſſes themſelves, is better calculated for 
the diſcovery of truth, than when taken down 
in writing by a commiſſioner, to be reported 
and ſerved up as a cold diſh to the Court which 

is to judge of it; and that it is alſo better to be 
- taken by that Court all at once in the manner : 
above deſcribed, to be inſtantly judged upon, 

than when taken and committed to writing at 
different times and fittings, to be judged of af- 

ter adjournment, even by the very” Court DE” . 
fore whom it was taken. 

Theſe obſervations are juſtified by the's au- 
thority of Lord Stair, who intimates, (lib. iv. 
tit. 46. F 17.) That prior to the year 1686, 
the Court, ſo far from delegating its power of 
examining witneſſes to commiſſioners, did not 
Form allow the parties or their counſel to be 

| preſent 


0) 


| preſent. at the examination, for fear of the wit- 
neſſes being influenced by their preſence : 
“ Parties,” ſays his Lordſhip, ** were not al- 
lowed to be preſent at the adviſing of the teſti- 
monies of witneſſes, nor to ſee the teſtimonies: 
For when they were taken, none but every fin- 
gular witneſs could be preſent; and when all 
had deponed, the Lord Ordinary (viz. the 


fy. 


0 Judge-Examinator) put the teſtimonies under 


his own ſeal. They were not opened again till 
they came to be adviſed; and ſo ſoon as de- 
creet was pronounced, they were again ſealed 
up, never to be opened thereafter. The rea- 
ſon then given was, that the witneſſes might 
not incur malice or prejudice, &c and be- 
cauſe all probation depends upon the faith and 
belief of the Judges, which is their proper 
cruſt,” &c. And after mentioning the altera- 


tion of that cuſtom, by the act of Parliament 


1686, ch. 18. he ſubjoins as the reaſon, That 
parties or advocates may more effectually fol- 

low them with emergent interrogatories, pa 
ual them in mind of circumſtances.” 
And this leads to the fourth queſtion, name- 
| 17 Whether the truth of evidence is beſt tried 
by a jury of men choſen from the body of 
the people, or by the Judges in the law who 
are to decide upon the cauſe? - 

This 15 momentous, and deſerves a h 
rate diſcuſſion. The mode of exerciſing juriſ- 
diction in arbritrary governments, ancient or 


mütter is not e ** e in a free 
% Nate, 
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ſtate. Greece or ancient Rome rn * 
beſt models from whence any information 
worth having is to be derived; and though ĩt 
is exceedingly difficult to ſay what was the par- 
ticular ſyſtem of the former, yet thus much we 
learn from the orations of Demoſthenes, from 
Suidas, from Pollux, from the Schohaft upon 
Ariſtophanes, and other ancient authors, that 
in Athens the ſupreme juriſdiction was veſted 
in nine magiſtrates named Archons, is 
choſen by lot from a ſuperior claſs of the 
people, er thoſe who had been citizens 
for three generations, and who had ſerved in 
the wars, and had a competent eſtate. They 
were not admitted to the exerciſe of their offi- 
ces till they had paſſed two trials, one in the i 
Senate-houſe and one in the Forum; and they M 
took a ſolemn oath to obſerve the laws with 
impartiality, _ 
+ The great chi bee e ſpecial trial oe 
cauſes was the Halicia, compriſing from fifty 
to five hundred perſons, choſen annually = 
lot out of the body of the people. They were 
called Dicaſtz or Judges, and they took a * 
lemn oath of office in the name of Jupiter, 
Neptune, and Ceres, which Demoſthenes in his 
oration againſt Timocrates recites verbatim, 
Cauſes were firſt brought before che Ar- 
chons, who examined whether they were in 
due form, and relevant in their concluſions. 
In that caſe a day was appointed for the de- 
fendant to B and upon his appearance, 
the 


1 


che Archons 3 to let judges from the 

Halicia by lot, and remitted the cauſe to be 

tried by them. In their preſence witneſſes 

were examined, and the parties were heard by 
themſelves, or by orators who ſpoke for them. 

The time of ſpeaking being limited by a clep- 

dra (an hour-glaſs dropping water); and 
when the cauſe was heard, the votes of the 
judges were given by black and white ſtones, 

or beans thrown into an urn; and after giving 
decree, the judges repaired to the temple of 

Iycus, where they depoſited the rods or ſceptres 

which were the (lf $i of their office; and each 

judge received for his ſervice in each trial a 

Certain fee, which, according to the Scholiaſt 
upon Ariſtophanes, amounted to l oboli, or 

71d. Engliſh money. 

In Rome, the juriſdiQion which had been 
ſueceſſively veſted in the Kings, the Conſuls, 
and the Decemvirs, received a ſettled form in 

the perſon of the Prætors: two of theſe magi- 
ſtrates were choſen annually, one for the cau- 

les of citizens, the other for the cauſes of ſtran- 
gers; and as the written law contained in the 

_ Twelve Tables, or in the decrees of the Senate 

or of the people, could not meet every caſe, the 

4 Prætors aſſumed a power of ſupplying, explain 

ing, and even of correcting theſe laws. This 

they did, by publiſhing edicts at the com- 
mencement of their year, containing certain 
rules and declarations, according to which they 
were to adminiſter Juſtice dur; ing the courſe of 
their 


time to time, compoſed a diſtin body of law 


tual edict, 


- Athenian Halicia, They were in general 3 


Recuperatores: The whole claſs was annually 


by the Semproman law, the privilege of furniſh- 
ing judges was extended to the Equeſtrian or- 
der: By the Plautian law, they were choſen 


[ 


law of Julius Cæſar, the privilege was reſtricted 
to the Senatorian order alone. By the Servahan 
law the number was 450, ziehen this varied 
at different times. 


Any party who ſuppoſed himſelf aggrieved, or 
that he had ground of action . . 


1 by 


18) 


their office. As for example, Pretor ait, Sq 
rentem, patronum, patronam, liberot, parentes pa- 
tron, neus, in jus ine permiſſu meo, ne gas - 2 
. . 
Theſe declarations being accumulated from 


called the Jus Feen, and became a Ci os 


In the trial of ani the Prætor employed a 
certain claſs of men ſimilar in ſome ſort to the 


Judices, although ſuch of them as were dele- 
gated to try cauſes depending on conſcience 
and good faith were called Arbitri; and ſuch as 
tried certain cauſes of poſſeſſion were called 


nominated by the Prætor: At firſt they were 
taken from among the Senators; afterwards, 


from all the three orders, the Senatorian, E- 
queſtrian, and Plebeian; but at laſt by the 


The general form of proceeding was dane: : 


| * L. 4. 9 2. lib. 2. tit. 7. Dig: Z 8 


(9) 


7 wight, iy Jas own private authority alone; 


ſummon the adverſe party before the Prætor's 
5 tribunal, in the Forum. In jus ambula, or Scque- 
re in jus, was the whole ceremonial. This was 
called the wocatio in jus; and the defendant was 


_ obliged to obey, otherwiſe the plaintiff, after 


_ appealing to thoſe preſent as witneſſes, ¶ Licet 


: anteftari ), might lay hold of him, and drag 


him, obtorto collo, into the Forum, When the 


parties came before the Prætor, the actor, or 


plaintiff, then declared the nature of his cauſe, 
Aio fundum Capenatem quem poſſides meum efſe ex 
Jure Quiritium. In this publication of the ac- 


tion, which was called the editio actions, the 
Roman law was exceedingly nice; Ita jus crvi- 
le habemus conſtitutum, (lays Cicero Y, ut cauſa 
cadat is qui non quemadmodum oportet egerit *. 
The reus or defendant was then bound over by 
giving vades (fureties) to appear upon a cer- 
tain day, called the dies perendinus, ( generally 
the third day thereafter). If he failed to ap- 
pear, he was ſaid deſeruiſſe vadimonium, and 
Judgement went againſt him, as Horace f in- 
forms us. Tum reſpondere vadato debebat ; quod 
ni feciſſet perdere litem. If he appeared, then 


came the litis conteftatio, or joining of iſſue; 


and the Prætor, after ſettling the form of ac- 
tion, and the law or circumſtances upon which 


the caſe was to be tried, ſelected one or more IF 


of the Judges above deſcribed, to whom he re 


. be lnventione, 2. Lib. 19. + Lib. Ts: Sem. 
hag” AA | mitted 


5 5.5 


— — « — Os - pa 
— — — 2 — — — . 
A — = — : 
_ > - — ha — — 


SAE 


— 


X On ED — —»—„-ꝝ—ͤ— 
— 3 > 
— = — — oy 


1 * 6 1 
mitted the „en or trial, as thus: 0 4 


quili; judex efio; fi paret fundum Capenatem, de 


quo Servilius agit cum Catulo, Servilii eſſe, ex © 


jure Quiritium, neque is Serwilto a Catulo reſtitua- 


tur; tum Catulum condemna *, And if the de- 


fendant excepted to the action, the exception 


was added to the formula, as thus: Extra 
uam fi teſtamentum prodatur quo adpareat” Catuli 
eſſe. This judge ſo named, was called Juden 
gugſtionis, and was a ſort of foreman to the 0 
thers added to him. 
Theſe things done before che Prætor, were 
ſaid to be done in jure what followed, AIR. 
were executed by the Judges, were ſaid to be 
done in judicio. 


The judges took as oath of e; ; the liti- 


gants an oath of calumny. The advocates 
pleaded generally two of a fide; the firſt ſpeak- 


ers on each ſide giving only a general ſumma» 
ry, called the Cauſe conjectio. The time of 


ſpeaking, as in Athens,” was limited by a wa- 
ter-glaſs f. „ 
Ihe witneſles were examined publicly ; ; a 
the art of the advocates was diſplayed in the 
manner of interrogating them F. 

After hearing the cauſe, the fuffrages x the 
Judges were collected, and ſentence. pronoun- 


uint. viii. 3. alſo Car. Sig de Judic. Row. L. 24 p- 495. 
a, riſſon. de Form v. p. 370. 


cæ Ling. 
1 Cic. de Oratore 


+ Tully, in his Oration for Murœna; aps. Budew, Com. Ore: 


ced 


d 


© 6¹ J 


004 <a to as opinion of REY majority. : 
The ſentence was put to execution by authori- 
ty of the Prætor, whoſe office was ſaid to be 


| | + compriſed in three words, "Do. Diss, Addico, 


viz. Do judices, I name judges; Dice jus, I 
explain the law to them; Addico valle, 1 
adjudge poſſeſſion to the victor- 995 | 
In the exerciſe of this office; the Pretor in 

Rome had the aſſiſtance of ten aſſeſſors, where- 
of five were Knights and five Senators, ee 
as learn we from Uſpan, Fragm. I. 13. 
the ſame with the Decemviri litibus Wu. 0a 
ſpoken of by Pomponius ; but were differ- 


ent from the e whoſe office is allo de- 8 


ſcribed by him f. 
It is Nobabie the Archogn. in Aus had 


| aſlefiors of the ſame kind, men learned in the 


laws: for the Archons and Prætors, who were 
ſupreme magiſtrates as well as judges, and 
held their office only for one year, could not 
well be ſuppoſed to have the education and 
practice in law which the office of a judge, 
and a legiſlator roo, neceſſarily requires. 
From this ſlight view of the form of exerci- 
ſing juriſdiction in Athens and in Rome, (and 
it was proper not to go deeper into the ſubject 
for the preſent), it will appear there was great 
ſimilarity in the cuſtom of theſe two illuſtri- 
ous cities; the latter probably borrowing much 
* 1 1 . 
de 2 1 5 i 9 ON, 5 . 05 25 | 
+ Lib. t. Dig. tit. 22. 
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from the 1 It appears alſo that theſe | 
Judges, choſen by lot from certain great claſs 
ſes of people occaſionally for trials, were truly 


jurymen, and had no ſmall reſemblance to the 


juries in England. The particulars are well 
deſcribed in the following paſſage. In urnam 
fortito mittuntur, ut de pluribus neceſſarius nume 
rus conſici poſſet : poſt urnam, permittitur accuſato- 


ri ac reo, ut ex illo numero rejiciant quos putave- 


rent fibi aut inimicos, aut ex aliqua re incommodos 


: fore : rejectione celebrata, in eorum locum qui re- 
| Jer fuerunt, ſubſortiebatur Pretor alios, quibus 


alle judicum legitimus numerus compleretur. His 


6 perfectis, Jurabant in leges judices, ut 0 riccti re- | 


higione judicarent ®, And Tully informs us, Ne- 


minem voluerunt majores naſtri, non modo de ex- 


Mimatione cujuſquam, ſed ne pecuniaria quidem- de 
re minima, eſſe judicem ; ft ” inter ee : 


conveniſſer T. 


This leads to jury-trials in England; "ad 
here no more is neceſſary than to take notice 
of ſome ſtriking circumſtances from which the 
advantages which that ſort of trial has over all 


others may, beſt appear. 


In Athens and in Rome the Dicafte. = the 
Judices were in a great meaſure judges. of the 


law as well as triers of the truth of facts; but 


in England the power of judging in law is 


- confined to certain'eſtabliſhed Judges, choſen 
by the Crown from among a claſs of men edu- 


'* Aſcon. in Cic. Verr, I, . + Pro Cluentio 43. 
1 . £ "cated 


Ls . 63 * 


; OY in FO ſtudy of che law, and who r 


dedicated themſelves to the practice and pro- 
feſſion of it. Their commiſſions are N 15 


life, or good behaviour. 
jurors or jurymen in England are ond em- 


© ployed to try the truth of facts, or to judge of 


intention, or to eſtimate value and damages; 
though, in cafes where the Judges have ex- 


-  Plained the law, or where it is plain and needs 
no explanation, it is left to them by the Judges 

to apply it to the fact. Their return is not 

called a ſentence or judgement, but a vere- dic. 

tum, a verdid or report of truth, which pro- 

perly applies to fact only; and the ſeparate 5 
offices of judges and jury are well defined in 
this ancient maxim in the law of England, 4d 
quæſtionem facti non reſpondent judices; ad yore 


onem legs non reſpondent juratores. 


Theſe jurors, or jurymen, require no parti- 


cular education, or practice in the law. Skill 


in law is no way requiſite for trying the truth 
'of facts, and for the diſcerning of men's in- 
tentions by their actions, or for eſtimating the 


amount of damages done, or the value of any 
matter under queſtion. Common ſenſe, and 


knowledge in the world, are more requiſite in 


matters of that kind than (kill in law, It is 
ſufficient for a juryman to be INE = Os 
croſſaque Minerva x. 


It often happens alſo, chat the matters in il 


1 Horace. | 
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ſue relate to forme branch of commerce, agri- 
culture, manufacture, or ſcience, in which per- 
fons beſt verſant may be choſen as jurymen. 
Their general qualification is, that they ſhall 


be liberi et legales homines, having a Redd 
or copy-hold of the yearly. value of L. 10, ora 


leaſe for a term of five hundred years abſo- 
lute, or for a life or lives, of the clear:yearly 
value of L. 20, over and above the reſerved 
TENT, 


In civil actions, which are the ſubject of the 


preſenr i inquiry, fo ſoon as the parties litigants 
are both in court, the firſt object is, to bring 


them to join iſſue; that is, to come to a fair 
contradiction upon the point where the cauſe 
truly hinges. If this be a point of law, it is 
called a demurrer, and belongs to the Judges. 
If it is a point of fact, and if parties join in 
agreeing that it ſhould be inquired of by the 
country, it is called an Mee i in Jad, and _ 
to a jury. . 

But here it is fit to take notice, chat if in 
this ſtage of the ſuit an objection is ſtated in 
law, by way of demurrer, the facts, as laid in 
the declaration, are held Obe acknowledged, 


and cannot afterwards be controverted and go 
to a jury: For the defendant cannot firſt plead 


hypothetically on the ſuppoſition of the facts 
being true, and afterwards, if the point of law 
be given againſt him, recur to a denial of the 
facks; and this probably has given riſe to 
pleading in the OI the general iſſue, 
WRIED 


(Gs) 


which leaves it open, after verdict, to plead 
points of law in arreſt of judgement. 
The iſſues which go to a jury are either ge- 
neral or ſpecial. The general iſſue is what at 
once denies the whole libel or declaration, with- 


out offering any ſpecial matter whereby to e- 


vade it; as in the caſe of any treſpaſs, the ge- 
neral iſſue is, Not guilty; in an action for debt, 
the general iſſue is, He owes nothing ; A or in a 
bargain, That he made no fach promiſe &. In a 
writ of right, (which with us in Scotland is 
analogous to a declarator of property), the 

eral iſſue means, Thut the tenant hath more 
right to hold than the demandant to demand. On 
the other hand, a ſpecial plea 1s a reſting of the 


| defence upon ſome ſpecial fact or circumſtance 


which bars or avoids the action; ſuch as, re- 
leaſe, an arbitration, condition performed, ſelf- 
defence, preſcription, &c. including 'often a 
mixture of law and fact. Sir William Black- 
ſtone ſays, General iſſues have of late become 
more in faſhion; and that it is a general rule, 
That every defence which cannot be ſpecially 
pleaded may be given in evidence upon the ge- 
neral iſſue at the trial. This, it would ſeem, 
may occaſion ſome confuſion between the of- 
fice of Judge and Juryman; but he ſays it has 
been found convenient, as any confuſion and 
uncertainty ariſing from it © may be ee by 
| the aid of a new trial. 2 (EEE e 


— Brekle, lib. 3. p. 305. | need N 
1 0 
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Parties h having then joined flue: by an affir- 
mation upon one fide, and a denial upon the 
other, a writ is iſſued by the Court to the ſhe- > 


riff of the county where the cauſe ariſes, to 


ſummon a jury, /iberos et legales homines, of 
the body of his country, by whom the truth 
of the matter may be better known, and who 
are not of kin to either of the parties, to re- 
cogniſe the truth of the iſſue between them.” 
In caſes of very great weight and conſe- 
quence, the jury come: to Weſtminſter-Hall, 
and the trial 1s at the barof the ſuperior Court; 
but in ordinary cafes, there is a clauſe put into 
the writ, directing the ſheriff to ſummon the 
Jury to Weſtminſter. by ſach a day, nf prius, 
(unleſs before that day), the Juſtices aſſign- 
ed to take aſſizes ſhould come into his coun- 
ty; in which caſe, he is to return his jurors to 
the Court of Aſſizes to take the trial there. This 
in general brings the trials of all cauſes depend- 
ing on fact to be tried at the circuits, in or near 
the places where the cauſes of the aQtion have 5 
are. „ 
juries are either en or common : Spec 
ju were originally introduced als at 
the bar e ſuperior Court, wHen the cauſes 
were of tod Pxeat nicety 
ordinary freeholders” by 3d Geo. II. 
cap. 25. either party is intitled, upon motion, 
to have a ſpecial jury ſtruck, as well at the aſ- 
ſizes as at bar, upon his paying the extra- 
ordinary. Ps; unleſs - the Judge (in pur- 
ſuance 


27 
8. 


* the diſcuſſion of 


CG) 


ſuance of 24th, Geo. II. cap. 18.) ſhall certify | 


that the cauſe required ſuch ſpecial j Jury. 


The method of ſtriking ſpecial juries is, for 
the ſheriff to attend the Secondary or Maſter, 


with his book of freeholders, at the time ap- 


pointed by the Maſter for that purpoſe, who is 


do give notice to the- attornies on both ſides to 
be preſent. The Maſter then takes forty- eight 


of the principal freeholders out of the book; 
from theſe each party ſtrikes twelve; and the 
names of the remaining twenty- four are in- 
ſcribed on a ſmall piece of parchment, called 


the r which 1s annexed to the writ, and 
returned. 

A common jury is one nid by the ſhes, 
riff, according to the directions of 3d Geo. II. 
cap. 25. which appoints, that the ſheriff ſhall 
not return a ſeparate panel for every ſeparate 
cauſe, as formerly, but one panel for all the 
cauſes to be tried at the ſame aſſizes, contain 
ing not leſs than forty- eight, and not more than 


ſeventy- two jurors; and their names being writ- 
ten on tickets, are thrown into a box; and when 


each cauſe is called, twelve of theſe perſons, 
whoſe names are firſt drawn out of the hox, are 


ſworn upon the jury, unleſs abſent, challen- 


ged, or excuſed, or ,umleſs a previous view of 
: the lands or tenements,” or other matters in 
queſtion, ſhall have been thought neceſſary, by 
the Court; in which caſe, fix or more of the 
Jurors returned, to be agreed. on by the par- 


| ties, or named by a Judge, or other proper 
"TIES officer 
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officer of the un ſhall be pen to take 

ſuch view; and then the jurors who have taken 

the view, are ſworn of the l previous to 
any other jurors. 

When the jurors are called, they may be 
challenged by either party on very ſlight grounds 
of inſufficiency, or of 

panel may be ſer aſide on any 

" ſufficiency or partiality of the ſheriff. ; 

When the number of twelve is made up, they 

are ſeparately ſworn, well and truly to try the 

iſſue, and a true verdict to give, according to 
the evidence; and from thence comes their 
name of jurors or Juratores. 

They are then placed in a box or ſeat 4 the em- 
ſelves, ſo as no perſon ſhall have communica=- 
tion with them till they are diſcharged of the 
trial. ; 

The pleadings. are then ſtated to them ſhortly 
by the opening counſel for the plaintiff, The 
nature of the caſe, and of the evidence intend- 
ed to be produced, are next fully laid before 
them by counſel on the ſame fide. The wit- 
neſſes on that fide are then interrogated pu- 
blicly in Court. That done, the fame method 
is followed on the part of the defendant; and 
then the party which began has the liberty of 
making a reply. | 

During the courſe of trial, the Judges, « or 

* Judge who preſides, directs the; jury, when any 
queſtion of law ariſes in the courſe of the trial; 

and when the plaintiff's s counſel has made his 


M ES. | | | reply, 


of in- 


even the whole 


TY 


hgh: the Tails: ſums up the whole evidence 
on both ſides; making, as he goes along, ſuch 
obſervations as appear to him pertinent, and 
material for the conſideration of the jury; after 
which, before ſeparating, and without, taſting 
meat or drink, or having fire or candle, unleſs 
by permiſſion of the Judge, the jury muſt re- 
 turngheir verdict, in which it is er Hey 
be unanimous. _ 
This verdict is either general, when chey 
find ſimply for one of the parties; or it is ſpe- 
cial, when they return a ſpecial account of the 
naked facts which they find proved, and pray 
the advice of the Court thereon; concluding, 
That if, upon the whole matter, the Court ſhall 
be of opinion that the plaintiff had cauſe of 
action, they then find for the plaintiff; if o- 
therwiſe, then for the defendant. This is en- 
tered at length in the record, and afterwards 


argued and determined in the Court at Weſt- 


minſter from whence | the iſſue came to be 
Ws ETD 
If a jury ſhall bring in a falſe verdict, they 
are liable to be tried by an extraordinary j jury, 
called the Grand Jury in the attaint. This ju- 
ry confiſts of rwenty-four; and if they ſhall 
find the former verdict a falſe one, the party is 
not only reſtored to all that he loſt by reaſon of 
the unjuſt verdict; but the jury who pronoun» 
ced it ſuffer an attaint, by which they become 
infamous. and forfeit their whole goods and 
nn ; 
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chattels ; and their lands and tenements are 
ſeized into the King's hands. . 

But if the petty jury ſhall only: ws made : 
an involuntary miſtake, the cauſe; by allow- 
ance of the Court, may be tried over-again by 
another jury, in the fame manner as by the 
firſt. The ſeverity of an attaint is ſo great, 
that this laſt method of a new trial by a petty 
jury is commonly followed. 

Who wiſhes to know more eri che 
hiſtory and nature of jury-trial in England, 
may conſult Sir William Blackſtone's Commen- 
taries, lib. 3. cap. 23. and Mr Juſtice Buller's 
Introduction to the Law relative to Trials at 
mfr prius. In the mean time the preceding 
outlines of this branch of. the law of England, 


it is thought, will be ſufficient to demonſtrate 


the excellence of jury-trial over every other 
kind, and particularly over that kind where the 
trial of the fact, as well as of the law, 1s left to 
eſtabliſhed Judges, even the moſt learned and 
impartial. | 
In the ir place, © appears the e of 
this mode has been recogniſed by three of the 
moſt illuſtrious and renowned ſtates which 


have graced the hiſtory of the world, Athens, 
Rome, and Great Britain; Great Britain, in- 


cluding Scotland as well as England, for both 


theſe kingdoms have immemorially enjoyed the 


privilege of jury- trial; although, about 250 
years ago, James V. of Scotland, 1ntroduced 


into the Scots Civil courts the French method 
of 


(mn) 


of taking evidence by inqueſt; and reducing i it 
into writing. And in 1626, Charles I. made 
a regulation, That no perſon ſhould remain 
in court and be preſent while the Lords of 
geſſion were adviſing caules, or voting, ex- 
« cept the clerks of court. But by the 26th 
act of th ſeſſion of William and Mary's iſt 
parliament, in 1693, that flaviſh law was an- 
nulled; and it was enacted, That all cauſes 
ſhould be conſidered, reaſoned, adviſed, and vo- 
ted by the Lords of Seſſion, with open doors, 
where the parties Pprocurators, and all others, 
might be preſent.” Perhaps it is reſerved for 
the preſent happy reign of George III. to com- 
plete the ſyſtem of liberty, by reſtoring to Scot- 
land her ancient e of Jury e in civil 
cauſes, 
2dly, E great ae e of jury-trial, 
in contradiſtinction to the other method, is, 
that it includes a certain rotation in the office 
of jurors. The advantages of this are infinite. 
By this rotation, the man who is a juryman 
to- day, and tries the life, liberty, or property 
of his neighbour, becomes a private man ſo 
ſoon as the trial is over, and may himſelf be 
a party to-morrow. | The impreſſion which this 
has on the mind ſecures impartiality even in 
arbitrary times, nay more in arbitrary times 
than in any other : For in ſuch times juries 
conſider chemſelves to be the bulwark of liber- 


* 
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ty. In the execution. of this OY every. man 
feels a connection with the conſtitution : | he 
feels himſelf a neceſſary and important part of 
it; and by rotation this feeling is communi- 
cated. over the whole kingdom, and contri- 
butes to keep alive that love of liberty which 
has ſo long preſerved the conſtitution of Great 
Britain, and will, it is hoped, make it immor- 
tal. This mode of trial is well denominated a 
trial par pazs, that is, by the country; for the 
whole country are jurymen in tuin. 
ITheſe are ſtrong motives for upright action . 
in the conduct of jurymen; and they are ſup- 
ported, on the other hand, not only by fear of 
the attainder above mentioned, incaſe of bring - 
ing in a falſe verdict, but alſo i in caſe of ſhow-_ 
ing any the leaſt partiality, of the total loſs of 
character and reputation among their neigh- 
bours : for any injuſtice done by jurymen 1s 
obvious and open to the whole country: it 
lies in matters of fact, of which every man is 
a judge: it cannot be gloſſed over like a matter 
of law, nor covered by ſophiſtry and N 
arguments. | 
Different is che ſituation of 1 in the 
law, who in arbitrary times are apt to conſi- 
der themſelves as inſtruments of adminiſtra- 
tion. Their errors, however deeply felt, yet 
are more difficult to be underſtood and expo- 
ſed : their rank and fituation overawes chal- 
lenge, and excludes inquiry and diſquiſition. 
In the third place, It has been already pro- 


ved, 


(nm). 


ue that the public examination of witneſſes 
in preſence of the Court and of the parties, 
has infinite advantages over evidence taken in 
writing by commiſſioners, or even by the Judge. 
In ſhort, Ae the firſt method is the moſt cer- 
tain for the diſcovery of truth; whereas the 
latter may be, and often is, the very reverſe, 
Now, jury-rrial neceſſarily includes the' public 
examination of witneſſes ; whereas trial with- 
out jury is generally attended by the other me- 
thod, viz. reducing the evidence to writing, 
and employing commiſſioners for that purpoſe. 
This circumſtance Mone ſhould decide the 
queſtion : For if the diſcovery of truth be ab- 
ſolutely neceſſary to the doing of juſtice, as it 
certainly is, that method of trial is ſurely the 
beſt which neceſſarily includes the more cer- 
tain method of diſcovering the truth of fact. 
Add the following eſſential circumſtance, that 
the jury have, not only the benefit of ſeeing and 
hearing each witneſs, and of judging of the 
manner in which they give their evidence, but 
alſo the proof is taken before the jury anico con- 
ſextu. They decide upon it while freſh in their 
minds; and they have an opportunity, ſhould 
any thing be doubtful, of confronting, and re- 
examining, and getting explanations from the 
witneſſes themſelves. What they hear and ſee 
has a much warmer impreſſion upon their 
minds than the cold reading of a report. It 
: alfo happens often in Circuit - trials, that the 
„„ jury 


tak 


jury are acquainted with the Sub de of the 
witneſſes Who generally live! in Une Tg e 5 
with them. | 
And theſe things, in the ath chew lead to 
another advantage, namely, The great ſaving of 
time and expence. The ordinary courſe of jury- 
trials in England does not conſume above one, 
two, or three hours. It is true the preparato- 
ry eps of ſtating the caſe in written plead- 
ings, which proceed in the ſuperior courts in 
Weſtminſter-Hall, conſume ſome time, more 
or leſs according to the nature of the caſe. 
But, in general, as theſ@pleadings contain only 
the aſſertions of parties, in law or fact, with- 
out argument, they go on as matters of courſe, 
and in many caſes, as it were mechanically, 
without the interpoſition of the Judge, till the 
cauſe comes before him for trial at the Circuit. 
Indeed, where queſtions ariſe in law upon the 
relevancy in the preparatory ſteps, theſe are ar- 
gued at the bar vva voce, and take up much 
| leſs time in England, as they ſtand clear of the _ 
facts, and do not go to writing or to print. Af- 
ter cauſes come before the jury, two or three 
hours, as has been ſaid,, are in general ſuffi- 
- cient. for the whole trial, from the opening of 
the caſe to the final verdict. Many trials of 
the utmoſt importance and perplexity are con- 
cluded in ſix or ſeven hours; and few, wy 
few, are known to ſtand above a day. 
But what confirms the aſſertion is, that in 
| 175 all 5 


(5) 


all canes; in the common law of England, ex- 
ceeding the value of 40 8. every proof is taken 
in preſence of one or more of the Twelve Jud- 


ges, and of a jury; yet it is not thought their 


office is more laborious than the office of the 
Scots Judges in the Court of Seſſion, Who, ex- 
cept in the caſe of chene ſeldom witneſs 


the taking any proof at all. And this is the 
farther elucidated by this circumſtance, that 


except the cauſes ariſing within the city of 


London and Weſtminſter, moſt of the trials 


from the other parts of England come before 
the Circuits; and; yet the Judges ſeldom con- 
ſume above Et or four days in any of the 
circuit-towns; and in that time they diſcuſs 
the whole civil and criminal buſineſs that has 
ariſen within the diſtrict for the Preceding 
half-year. Suppoſing this a burden, it'is ſurely 
a very light one on jurymen, who come by ro- 


tation, perhaps only once in he courle of four 


or five years. 


As to the expence, 3 common | juryman | 
is 5 intitled to Ain each trial, and 


each ſpecial j juryman to a guinea at moſt, This 


is a mere trifle, when compared with the ex- 


pence of proofs upon commiſſion, as ſhall by 


and by be explained more fully, in treating of 


the mode of taking proof in Scotland. There 
is alſo this advantage, and it is no ſmall one, 
attending upon this mode of trial, that the 
Judge's being obliged to ſum the evidence makes 
a 2 clear diſcovery, whether he has underſtood 
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the cauſe, Unleſs parties are ſatisfied their 
| cauſe has been underſtood, they never can be 
ſatisfied that they have got juſtice. Nothing, 
in general, more engages and agitates mens 
minds, than trials of every ſort. Crowds are 
drawn together upon the occaſion. Every man 
erects himſelf into a Judge; and he tries, not 
only the cauſe, but the Court. The parties are 
anxious to collect the public voice, and by it 
are diſpoſed to complain of or to acquieſce in 
the judgement. This will by no means apply to 
trials by written proceedings, where the audi- 
ence have not the opportunity of comprehend- 
ing the cauſe, or of underſtanding what! is ſaid 
by the Court. 
"Sir William Blackſtone * among other eulo- 
giums which he beſtows upon jury-trial, ob- 
ſerves, © That, beſides other vaſt advantages 
_ © which he mentions, it is alſo as expeditious 
and cheap as it is convenient, equitable, and 
certain: for a commiſſion out of Chancery, 
or the Civil-law courts, for examining wit- 
nefles in one cauſe, will frequently laſt as 
long, and of courſe be full as expenſive, as 
* the trial of an hundred ifſues at ni prius; 
** and yet the fact cannot be determined by 
© ſuch commiſſioners at all; no, not till the 
* depoſitions are publiſhed, and read at che 
“ hearing of the cauſe in court. 
Upon theſe accounts the trial byJ Jury ever 


40 
cc 
c 
cc 
cc 


+ Vol. 3. p- 378. quarto edition, 2h 
8 « has 


„„ 

wy has 8 . I truſt ever will be, looked 
upon as the glory of the Engliſh law. And 
« it it has ſo great an advantage over others 
jn regulating civil property, how much muſt 
that advantage be heightened when it is ap- 
* plied to criminal caſes! But this 1 muſt re- 
« fer to the enſuing book of the Commentaries ; 
„ only obſerving for the preſent, that it is the 
« moſt tranſcendant privilege which any ſub- 
« je can enjoy or wiſh for, that he eannot be 
affected, either in his property, his liberty, 
or his perſon, but by the unanimous conſent 
of twelve of his neighbours and equals: A 
* conſtitution that I may venture to affirm has, 
under Providence, ſecured the juſt liberties . 
of the nation for a long ſucceſhon of ages; 
and therefore a celebrated French writer *, 
who concludes, that becauſe Rome, Sparta, 
and Carthage, have loſt their liberties, there- 
«© fore thoſe of England in time muſt periſh, 
* ſhould have recollected, that Rome, Sparta, 
and Carthage were ſtrangers to the trial * 
40 jury.“ 2” 

If what has "OE: have remarked 1 an- 
cient reliques, concerning the Grecian Halicia 


and Roman Judices, be juſt, perhaps Sir Wil- | | 


ham Blackſtone's partiality for Engliſh juries 
here carries ham too far. Tem perance and 
a good regimen may prolong life in the natu- 
ral "OY ; good laws will do the like 1 in the 


. Monteſy Spirit of os: hog | 


"Cp. 


W e but ſobieties are compoſed of 
men, and men are made of corruptible and 
mortal materials: Regimens of health, and 
cConſtitutions of laws, even the beſt, are only 
human ſyſtems; and no human ſyſtems ever 
can endow. corruptible and mortal materials 
with immortality. x.. 10315491 2 

Having gone over the four general prelimi- 
nary queſtions propoſed, and juſtified the pro- 
poſitions maintained by the example of the moſt 
celebrated free ſtates, it is now time to con- 
ſider the particular ſubject of this inquiry, 
namely, the mode of taking and trying evi- 
dence in Scotland, and whether it be enen 
to make any, or what alterations upon that 
mode :-—In other words, whether it be fit and 
expedient, in certain civil queſtions, to intro 
duce jury-trial, or rather to revive it, in Scot- 
land. 3 | e s ters 6 

Before e deſcribing: the preſent | 
mode of taking and hearing of proof now in 
practice before the Court of Seſſion, it ſhall be 
obſerved, that it is certain that in the ancient 
conſtitution of Scotland the Grand Juſticiar 
had juriſdiction in matters civil as well as cri- 
minal; and jury-trial was employed indiffer- 
ently in both, as well in other courts as before 
the Juſticiary. This is clear from the Reægiam 

Majeftatem, lib. 1. cap. 12. 13. and 14. where 
the whole order of pe oceeding i is laid down, 


* Quon. Attach. paſi. aug ny © c. + $3 ; flat. I. Ro. I. 


c. 6. 92.3 Ro. III. cap. 36. | | 
and 
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and appears very ſimilar to that . England at 


this day; particularly in the number of ju- 
rors; viz. twelve, and that they ſhould be un- 


animous. And although ſummonſes were uſed 


in civil GUESS both by the old Court of Seſſion 
of James I.“ and by the Daily Council of 
James IV. and proofs were taken before theſe 
Courts; yet that juries remained in uſe alſo in 
theſe Courts, is not matter of doubt. This ap- 


pears particularly in cafes mentioned by Spottiſ- 
woode, in his Practicks f, and in Balfour + To 
The ſame thing appears from various acts of 


parliament relative to pleadable brieves, falling 
of dooms, . and the errors of aſſizes, viz. the 


acts 1471, cap. 41 & 47:3 14755 5 63.3 Tn 


: 1503, cap. 94. 


Thbeſe acts, taking for granted the: com- 
mon uſe of j juries, not only in criminal, but 


in civil caſes, lay down rules for puniſhing 


the wilful errors of aſſizes and inqueſts, refer= 
ring for the puniſhment to the King's laws in 
the firſt book of Regiam Majeftatem; and de- 


claring that the King ſhall give them a great 
aſſize of twenty- five Noble perſons for their 


trial. This is fimilar to the grand aſſize for 


attaint in the law of England above mention- 


ed, and proves irrefragably the common uſe 
of Jury-trial anciently in the whole Cävil-law 
courts in n Bus after the inſtitution : 


* Her: cap. tot 

＋ P. 360. and 361. 
Fs P. yy 443: and 490 | 
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of the College of Juſtice by James V. in 1532, 
ſummonſes, as has been faid, having become 
more common, and the general uſe of brieves 
in civil actions being diſcontinued, jury-trial 
in civil matters was not uſed in the Court of Seſ- 


ſion, and was gradually laid aſide 1 in the infe- 19 : 


rior courts of judicatory, _ 

In one particular, however, it appears to 
have been retained in the preſent Court of Seſ- 
fion : for, in 1580, that Court made an act of 
ſederunt, ſetting forth, That the expediting 
and diſpatch of actions in weighty matters of 
heritage, and others of great importance, which 

were moſt fit to be decided by them, was often 
much retarded by the number of actions of 
moleſtation in diſputes concerning marches and 
commonties, which of old uſed to be deci- 
« ded by the ſheriffs of every ſhire, bailies of 
<« regalities, and other ordinary judges where 
the lands lie, and by the determination of 
« an aſſize of the beſt and worthieſt of the 
country: Therefore they revived that in- 
ſtitution, and ordained cognition and trial to 
be taken in all caſes of that fort by jury, in 
manner ſpecially ſet forth in their act, which 
was confirmed by act of parhament in 1587, 
c.42. But even this regulation is fince in de- 
ſuetude, as well as Jury-trial in other civil 
caſes. 

The mode ſubſtituted in place of jury-trials 
was this: Points of relevancy, that is, que- 
ſtions of law, were firſt of all determined upon 

A ſuppoſition, 


8 ) 


FEI TEE the mean time, that the fits 
and circumſtances alledged by the purſuer or 
defender were true. If the facts alledged were 


found frivolous or irrelevant, even upon the 


ſuppoſition of their being true, there was an 


end of the matter, and the cauſe was diſmiſf- 
ed. If otherwiſe, then the points to be proved 
were ſettled, and an order was made, allowing 


a proof, and containing a warrant for ſum- 
moning the witneſſes. This 3 is called an act of 
| litiſconteſtation. 


Here we differ much LA the Gratis WP, Cog 


land, obſerved above; for with us the plead- 
ing points of law and relevancy, on the ſuppo- 
ſition of the facts being true, does not, as in 
England, bar the defender, if the law- point i 1s 


given againſt him, from recurring to a denial 


of facts whereof the admiſſion in the firſt ſtage 


of the ſuit was only hypothetical. In circum- 


ſtantial caſes, where law and fact are much 
mixed, it is now much the practice to deny 


both law and fact together, which is like plead- 


ing the general iſſue in England; and the 
Judge, without giving judgement on the law, 
gives warrant for a N which 1 is called an 
e 1 „ 
The warrant for proof being iſſued, accor- 
ding to the original practice of the Court of 
Seſlion, thejwitneſſes were ſummoned to Edin- 


burgh, and their evidence taken by two of the 


Judges, weekly delegated in turn upon that 
L. ; | N 
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duty, from which they were for the time des 
nominated the Lords Ordmaries on the Oaths and 
Witneſſes; and they attended upon the buſineſs 
in the afternoon, that it might not interfere. 
with their Gally e upon the Court in 
the forenoon. _ 
The proof being aka by one or both bf 
theſe Ordinaries, came next into the hands of 
another Ordinary, called the Ordinary upon Con- 
cluded Cauſes *, who was alſo appointed weekly 
in turn. By his direction, the depoſitions of 
the witneſſes were ranked in due order, leaving 
out what was ſuperfluous; and the ſtate of the 
Proof being thus prepared, it was called a con- 
cluded cauſe, and was laid before the whole- 
Court; and if the caſe was not clear, counſel 
were heard upon it, and the Court pronounced 
their decree, which was ſubje& to review, in 
manner mentioned in the firlt part of this Paper. 
This method of taking proof by an inqueſt 
« two of the Judges, was probably borrowed 
from the model of the parliament of Paris, and 
is ſimilar to the mode of proceeding in the 
 Chambres des Enquetes at this day. | 
But in proceſs of time law-ſuits having mul- 
tiplied, it became impoſſible for the Ordinaries 
on Oaths and Witneſſes, and the Ordinary up- 
on concluded cauſes, both to diſcharge theſe 
duties, and to attend to the general buſineſs of 
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the Inner Houſe, which, as has been demon“ 
ſtrated, has become ſo great, that, without 
exaggeration, it would require, at an average, 
eight or nine hours daily reading at home, by 
way of preparation only, for the buſineſs in 
Court, as has been ſhown in another place. 
Do diviſion into Chambers has hitherto been 
made, as in the parliament of Paris; but eve- 
ry ſingle Judge in the Court of Seſſion muſt be 
fully prepared by reading, and muſt daily judge 
in the buſineſs of the whole Court. What has 
been the conſequence? In place of acts of li- 
tiſconteſtation, for determining the relevancy, 
and ſettling diſtinctly the ſeparate points of 
fact that are ro be the ſubject of proof, the 
Court is generally ſo hurried, that acts before 
_ anſwer (which in Lord Stair's time were reckon- 
ed an exerciſe of the nobile officium of the Court) 
have now come in faſhion to be pronounced 
almoſt in every caſe; that is, the queſtions of re- 
levancy are ſuperſeded till the facts alledged ſhall 
appear in proof. The taking of the proof is re- 
ferred to commiſſioners, generally two perſons, 
that is, one named by each party, for taking 
their reciprocal proofs; or failing them, the 
ſheriff of the county, or his ſubſtitute, or ſome 
juſtice of peace in the neighbourhood. It 1s 
more agreeable to ſay what may be, than what 
too often is the conſequence of this manner of 
proceeding : Witneſſes without end admitted 
to be examined; infinite extraneous matter 
ark . brought 


C3 : 


brought into the evidence; and the whole evi- 
dence too often mangled and miſ-ſtated by in- 
adequate commiſſioners. Add to this, the col- 
lecting of a multitude of people for days and 
weeks together, to eat and drink at the expence 
of the parties, and all upon the idea to ſave 
the charges of taking the evidence in Edin- 
- burgh before the Court! 8 
Thither at laſt it comes by report, not pre- 
pared by a judge-Preparer as formerly, when 
there was much leſs need for it, but the whole 
depoſitions mixed together as they were taken, 
without being put in any order, or the ſuper- 
| fluous matter left out. ; 
| Memorials are then made up, figned by 
counſel, but oftentimes the work of inferior 
practitioners, being long eſſays upon the whole 
law, and ꝗdiſeuſſions upon the import of the 
whole evidence in the caſe, in one complex 
view. Theſe are printed, and copies of the 
proof annexed, upon all which counſel are 
heard viva voce at the bar; and the Judges 
muſt read the whole evidence, in order to be 
fatisfied that it is not miſ-ſtared in the memo- 
rials, as well as liſten to the arguments of the 
counſel, which often take the caufe up upon a 
footing totally different from what is ſtated in 
the memorials. What a conſumption of time 
and waſte of expence! what a burden upon the 
patience and conſtitution of Judges! The con- 
ſequences of this mode of proceeding will per- 
„ 


„ 


haps be beſt underſtood. from a late ex- 
ample 55 
In a contract PS le . the occupiers af | 
two neighbouring coal-mines, for the purpoſe 
of making an exchange of ten acres of un- 
worked coal, for mutual convenience, after one 
of the parties, whoſe coal lay much deeper un- 
der the ſurface than the other, had excavated 
a conſiderable part of the ground agreed to be 
exchanged, the other party in the ſuperior coal 
began to ſink a pit, which the firſt feared would 
open a paſſage for the water of the ſuperior 
coal- mine into the level of his, the inferior one; 
by which means, it was alledged, the inferior 
muſt either have been drowned, or its engine 
be burdened with drawing up the whole water 
coming from the ſuperior coal. In an action 
at the inſtance of thoſe intereſted in the infe- 
_ rior coal, a queſtion aroſe, firſt upon the con- 
ſtruction of the contract, Whether it imported 
a communication of level ? at leaſt, as nothing 
was provided to the contrary, Whether the de- 
fenders had a right to work to the very edge of 
their march, without leaving any barrier to 
ſtop the communication of the water? And, 
in point of fact, it was diſputed, Whether, pre- 
vious to the contra, there had been an old 
barrier between the two coal-works & Next, | 


* tibia Grieve and 1 of the 4 e a- 
= the Duke of Hamilton, owner of the coal of Borrow- 
ounnels, and Dr N e * leſſee. | 


Whether 


RE 


Whether the pit propoſed to be ſunk would af- 
fect the inferior coal in the manner feared ? 
and, Whether a communication 'of level was 
the neceſſary INNS of a communication 
| 'of waſtes ? \ 

The diſpute aroſe in the year 55 12 Un 
March 1782, a proof was allowed to be taken 
upon commiſſion. In November 1783, the 
proof commenced, and, though under the di- 
rection of a moſt unexceptionable commiſſion- 
er, laſted near two weeks. A ſtate of the proof 
was made up; memorials were written by able 
counſel; a hearing in preſence at the bar fol- 
lowed, and laſted from day to day for near three 
weeks. An additional proof was found neceſ- 
ſary, which was taken in like manner upon 
commiſſion, and laſted ſeveral days; and this 
was followed by a ſecond hearing in preſence 
of the whole Court, 2 continued from day 
to day for two weeks; and after all a farther 
| ſurvey and report were found neceſſary. There 
had been ſeveral plans made before that time, 
and the proceedings filled about fix hundred 4to 
Pages of print. The cauſe {till ſtands under 
cided. | 

But laying out of the queſtion the time oce 
. in the preparatory ſteps, it is paſt a 
doubt, that the time employed in taking the 
proof, and hearing counſel upon it, beſides the 
breathing times between, has not come to leſs 
than two months, which, had the cauſe been 


tried wy a Jury, as in England, could not well 
1 3 have 


60670 


have exceeded one day's work. This is a re- 
cent caſe, ſtill depending; and the truth of the 
above particulars may be eaſily known. The 
evil was no way the fault of the Court, upon 
which cauſes of this kind are a miſerable load; 
nor was it imputable to any cauſe, other chan 
being the neceſſary conſequence of the forms 
of the Court, and mode of taking ang "NESS 

evidence, | 
Let this caſe hs . with a Gs hah 
happened to be tried in the year 1786 , at the 
autumn-aſſizes in Carliſle. The owners of cer- 
tain fiſhings in the river of Eden ſued certain 
leſſees of inferior fiſhings upon the ſame river. 
Their complaint was, That the defendants had 
ſet up certain ſtells or poles of wood, upon 
which they faſtened nets acroſs the river from 
fide to fide, which were alſo faſtened - at the 
bottom by ſhorter ſtakes; and that, by theſe 
means, not only the "ſuperior. fſhings were 
greatly prejudiced, if not totally deſtroyed, but 
alſo the free navigation of the river was ſtopped, 


the beats which they employed in paſſing uß 


and down being often e and ſunk * 
means of the ſtellss. | 
The defendants pleaded a general pes = of 
fiſhing in theif title-deeds, ſupported by long 
poſſeſſion. Plans of the fiſhing, and models of - 
the ſtells, were upon the table; and the j Jury 

had taken a previous view. 


* Robinſon contri Leſſees of Lord Lonſdale's fikings in the 
river Eden. 


„„ N . Several 


( 
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Several queſtions of law 8 which 

were determined by the Judge in the courſe 
of the trial, viz. queſtions concerning the 
nature of the defendant's original right; con- 
cerning the nature of navigable rivers; and 
indeed almoſt every queſtion that ever occur- 
red in a fiſhing-cauſe : A full proof was taken 
in preſence of the jury; ſome of the moſt able 
counſel in England were heard at length; the 
evidence ſummed up by the Judge, and a ver- 
dict returned by the jury for the plaintiff: 
The whole did not laſt above ſeven hours. 

This caſe was, beſides, ſaid to be a caſe of 
humour and ſpirit, in which the paſſions of the 
parties had been ſo much engaged, that this 
was the third trial which, with little varia- 
tion, had happened concerning theſe fiſhings. 
As it is neceſſary completely to elucidate the 
propofitions which have been aſſumed, other 


two caſes, both Scotch, ſhall be compared, one 


of which was tried in the Commiltary-court, 
where the proof was taken by the Court itſelf, 
but was taken in writing, and at adjourned 
meetings; the other, in the Court of Juſticiary, 
where all caſes are tried by jury. 
The firſt was the caſe of two married ladies * 
who happening to fall out upon ſome ry tri | 
vial matter, (as one of them alledges), the o- 
ther took liberties with her character, ai 
ging her with certain * of an ancient | 
date. EE 
This having come to the cars ; of the party 


defamed, 8 


; Scott contra Baillie, 8 


(%) 


d, ſhe, in the year 178 3, commenced a 


oceſs of ſcandal againſt the defamer; and al- 


S 10 againſt her huſband, before the Commiſſary- 


court, where cauſes of this fort come in the firft 


inſtance.” A 
The degender pleaded, ſhe hai not en 


from malice or ill-will, having only repeated 
common report. She pleaded alſo compenſa- 


tion of injuries; alledging the purſuer was the 


author of an anonymous pamphlet on the ſub= 


ject of calumny, injurious to the defender's re- 
putation. The ſuit was carried on with great 
humour and obſtinacy. Almoſt every interlo- 
cutor of the Commiſſaries was made the ſub- 


ject of an advocation to the Court of Seſſion, 5 


vrhich judges i in the ſecond inſtance. A proof 


of the purſuer's ſummons GE VINAS N 


ed, and came out clear. 


The defender then offered to Juſtify; by . 
oral of the veritas corvitii, or truth of the 


ſcandal, and founded, a erz ON, common 
fame. „ 

The Cornmarics: found ber plea Eren 
but their interlocutor being brought by ad vo- 


cation before the Court of Seſſion, the Court 


found the defence of veritas convitii competent 
in this cauſe; which they remitted to the Com- 


miſſaries, with an inſtruction, to allow the de- 
fenders a proof of certain ſpecial articles; but 
reſerved conſideration of the competency of. the 
general allegation concerning be curd until the 8 


other Proof was concluded, | 9 
F From 
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From that and from other Gs; judgements | 
of the Court of Seſſion, as well as from three 
other interlocutors of the Commiſſaries, the de- 
fender took an appeal to the Houſe of Lords. 
That ſupreme judicature diſmiſſed thè appeal, 
and affirmed the interlocutors complained of. 
The defender then had her proof taken; and 
the Commiſſaries, in September and November 
1786, and March and April 1787, pronounced 
their interlocutors, finding ſufficient evidence 
that the defender was guilty of the ſcandal, 
and refuſing to allow the defender a proof of 
general report; and finding her liable in L. 5 
damages, and judicially to repeat and ſubſcribe 
a palinode, and to pay near L. 800 of expences 
to the purſuer, beſides a fine to the fiſcal; of 
L. 300, to be reſtricted to L. 100 in caſe of her 
judicially repeating and ſubſcribing the pali- 
node. They acquitted the other deiner; the 
huſband, with L. 5 expences. 6 

Theſe judgements, like the former, 1 
the ſubject of ſeveral bills of advocation, and 
of a bill of ſuſpenſion to rhe Court of Seſſion, 
complaining, not only of the ſentence: of the 
Commiſſaries upon the merits, but alſo of a 
Precipitancy in certain parts of the procedure, 
and alſo of their refuſing a proof: of the gene- 
ral reſerved articles concerning common re- 
port; and farther pleading, That ſuppoſing all 
the judgements | of the Commiſſaries were to be 
affirmed, no execution could paſs againſt the 


' huſband” 8 eſtate for, ad ſums decreed againſt 
5 N "v0 


a) 5 CTY 


the a” nor - againſt the wife herſelf during 
the coverture. 


After a variety of dare, ad much liti- 


- gation in the Court of Seſſion, the queſtion, 
Whether to allow a proof of the general re- 
port? came to a hearing in preſence upon the 
Ath, 5th, and 6th of Auguſt 1789; and the 
Court refuſed to allow that proof. + 

The other queſtions upon the merits, and 


how far the huſband's eſtate can be liable for 


the wife's delict, or the wife herſelf ſubject to 
execution during the coverture, full ſtand 
over. 

Thus, after fix year's dependence in the Com- 
miſſary- court and Court of Seſſion, to which 
laſt the cauſe was brought ſeven different 
times by bills of ad vocation, and once by bill 
of ſuſpenſion; near 800 4to pages of print, 
beſides written pleadings; ſeveral hearings in 


preſence, and one appeal to the Houſe of Lords, 


all which has not coſt under L. 1000 a-ſide; : the 
cauſe is not yet finiſhed. 
The other caſe, with which that caſe may 


be contraſted, was tried in this year 1789, be- 


fore the Court of Juſticiary. It was the caſe 
of his Majeſty's Advocate againſt Thomas Hall; 
the which indictment charged Hall with ha- 
ving fraudulently taken a leaſe of a ſhop in the 
city of Edinburgh, in company with one Jen- 
kins, for the ſeeming purpoſe of carrying on 
a fair trade in that ſhop as linen-drapers and 


: merchants; and under that falſe bretence, du 
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ring the courſe of the months of June, Joly, 
and Auguſt 1788, obtaining from linen-dra- 
pers, and other merchants, articles of 80 oods, 
to the amount of L. 600 or L. 700, ſmall parts 
of which they paid, and gave bills for the re- 
mainder; and when a ſufficient collection of 
theſe goods was made, privately packing them 
up, and eloping with them to London, where 
Fall was apprehended, moſt part of the goods 
recovered, and he e back to ee 
to ſtand — 
When the trial came on in January 1789, 
an objection was ſtated for the priſoner, 
that the act of zoth Geo. II. commonly 
called the Swindlmg Act, upon which the in- 
dictment was partly laid, as well as upon 
common law, did not extend to Scotland, 
which put off the trial for ſome time; and the 
Court, after adviſing memorials hinc inde on 
the queſtion, found, That the act of the 3oth 
Geo. II. does not extend to Scotland; and that 
the indictment, ſo far as laid on chat act, was 
not relevant; but that the indictment was re- 
levant, ſo far as laid on the common law.” _ 
Upon the gth February 1789, the trial pro- 
ceeded, and the proof was taken, and the jur. 
returned a verdict, finding the libel proved; 
but, by an overſight, omitted to mention the 
priſoner's name; by which means the Court 
were under the neceſſity of acquitting him, 
It happened, however, that the whole acts 
of ſwindling had not n charged againſt. 
. Has 


9 


. 


| f Hall; ſo a ſecond indictment was brought a- 


gainſt him, conſiſting of eleven or twelve 
new articles, for which he was again, upon 
the 2oth July 1789, brought under trial, which 
laſted ſeven or eight hours; and the jury re- 


turned a verdict, finding Hall guilty. The ſen- 


. tence was tranſportation for fourteen years. 
This example of Hall's caſe is given, be- 


pr there was a ſecond trial, which ſeldom | 


happens. Both trials were but two days 
work, beſides the time taken by the Court for 
adviſing the informations upon the 1 


act, is 
It walt be adn. that, ata moderate com- 


putation, had the whole days beſtowed in the 
two Courts upon the ſcandal- caſe been put to- 


gether, they would not have amounted to leſs 
time than two months; and yet it is very clear 
that caſe might have been tried twice over by 
a jury in the ſame period of time as was taken 


to try the ſwindling caſe, and at leſs than 2 


welt, part of the expence. 


Again, if the ſwindling caſe had Bank 9 | 


in the ſame manner as the ſcandal-caſe, and 


between parties as litigiouſſy diſpoſed, and as 


well ſupported with money, it is perfectly clear, 
there were ſufficient materials to have ſpun out 


the litigation, perhaps to a Nen as long as was 


conſumed in the other. 


The delay in the ani in the Cre we 
0 Seſſion will not be imputed to the Judges, 
5 who were in effect the ſame as in the ſwindling 
| | Cale 125 
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caſe, the Commiſſioners of Juſticiary being allo 
Lords of Seſſion. 

- Theſe inſtances will at leaſt ſerve to config 
the arguments which have been maintained 
concerning the excellence of jury-trial beyond 
every other method; which, if it admits of 
time enough for Judges to inveſtigate the facts 
and comprehend the law, what need of far- 
ther time? The Engliſh are known to be a wiſe 
people; they never would ſubmit their lives, 
their liberty, and their property, to a mode of 
trial that did not afford ſufficient time for find- 
ing out the truth of the fact, and for Ki een 
the law and applying it to the fact. 

Sir William Blackſtone takes notice of a Scots 
caſe in the following words“: © Not many years 
ago, an appeal was brought to the Houſe of 
* Lords from the Court of Seſſion in Scotland, 
in a cauſe between Napier and Macfarlane : 
It was inſtituted in March 1745, and after 
„ many interlocutory orders and ſentences be- 
* low, appealed from and re-heard, as far as 
the courſe of proceedings would admit, was 
** finally determined in April 1749. The que- 
© tion being on the property of an ox, adjud- 


* ged to be of the value of three guineas. No 


** Pique or ſpirit could have made ſuch a 


cauſe, in the Court of King's Bench or Com- 
* mon Pleas, have laſted a tenth of the time, 


Vol. 3. P. 392 . 
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or have coſt a twentieth part of the ex- 
« pence. 

The reaſons dick have been amet would 
ſeem ſufficient for a re· introduction of jury- 
trial into the civil law of Scotland, even upon 
a plan almoſt as general as in England. Such 
a plan, however, is not propoſed; the preſent 
object goes little farther than the propoſition 
copied from the Suggeſtions into the firſt 
page of this chapter; and the full extent of it 


is, Imo, That in all actions concluding for reduc- 


tion or reſtitution, or for damages or diſabilities on 
the head of fraud or injury, or in other cauſes 
of great importance and perplexity brought before 
15 Court of Seſſion, when the evidence depends on 
parole- teſtimony, it ſhall be lawful for the ſaid 
Court, if they ſee fit, to make and iſſue an act or 
order, for appointing the trial to be by jury. | 

2dly, That the granting or not granting trial 
after this mode in any caſe, JO be entirely in the 
e of the Court. 

zZdly, That where theſe calls ſhall ariſe auth; 
in the ſhires of Edinburgh, Linlithgow, or Hading- 

ton, (which are not comprehended in any of the 

Gireuts), the trials ſhall proceed at Edinburgh at 

fittings in the laſt week of the ſummer, and laſt 
9 of the winter ſeſſions; and when they ariſe 
within any of the other counties in len hey 
ſhall be tried at the Circuits, 

Theſe are the great lines of all dar is propo- 
ſed as an e . | 


( 96 * 5 


It will readily occur with regard to the na- 
ture of the cauſes here mentioned, viz. caſes 
of fraud, that of all others oy do moſt call 
for trial in the method propoſed. . 

It is admitted, that jury-trial is Ade fitteſt i 
for criminal caſes; No man ever dreamed of 
laying it aſide in our Criminal Court. Now 
fraud is of a criminal nature, Sapit naturam de- 
ht, to which jury-trial of right belongs in 
Scotland as well as in England: For in the cri- | 
minal law it is held to be the Palo of li- 
berty. 
Farther, actions charging aud are general- 
ly moſt litigiouſly diſputed; and being of a 
delicate nature, and depending upon intention, 
Judges would often wiſh to have the . 
of a jury in them. : 
There are other caſes of great importance 4 
and perplexity, which would ſeem alſo beſt ex- 
tricable by this fort: of trial: Of this, the a- 
- bove-mentioned caſe of the coal- mines, is a fit 
example; and as the determination of the mode 
of trial is left entirely to the diſcretion of the 
Court, it is not thought there will ever be any 
| difficulty i in the choice. Nor will the number 
be conſiderable; for looking back for the laſt 
five years, viz, 1784, 1785, 1786, 1787, 1788, 

into the rolls of concluded cauſes, (which have 
been above. deſcribed to be the cauſes where 
long parole- proofs have been taken, and 
which have been conſidered to be of fuch im- 


Portance, as to require a viva voce hearing in 
8 1 ; 


* 
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ence of the whole Court), the average num⸗ 


ha for-theſe five years, is preciſely twelve : 


Now ſuppoſing moſt of theſe cauſes ſhould be . 
thought to fall under the preſent Propoſal, 
and that, with others, the whole ſhould amount 
to the dozen. or even to a few more, it would 


be no hardſhip for the three counties above 


mentioned, which are not included in any 


of the preſent Circuits, to furniſh jurymen 


by way of Home-Circuit, at certam conve- 


 _nient ſeaſons, for all the caſes ariſing with- 
in their limits. Mid-Lothian particularly, 
which at preſent has rather an unequal bur- 


den of the trials that proceed at Edinburgh, 


might perhaps, upon the whole, have even 
| ſome relief, by laying part of the burden 38 
the other two counties. 

In England, the exerciſe of this duty is 


reckoned matter of great privilege and digni- 


; and beſides, men of buſineſs, when inter- 


rupted, by being on ſpecial juries, from fol- 


lowing after their own affairs, are amply con- 
ſidered for their loſs of time. There is no rea- 


ſon for a different rule in this country. 
And let it not be thought that this is 
amy much ado about a dozen cauſes ; ſee- 
ing, if three of the twelve be ſuch as the coal- 


cauſe, and ſcandal-cauſe above mentioned, the 


trying them according to the preſent mode, 
may be reckoned equal to little leſs than a fix 
months work of the Court, befides proof and 
Preparatjon out of Court; whereas, in the 
_ other Ways they EN be finiſhed in fix days. 
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This 3 15 NO light-matter for the parties concern- 
ed: It is alſo an evident loſs of emolument to 


the body and profeſſion of the law in every 1 
as a multitude of other cauſes muſt, in the mean £ 


time; ſtand ſtill. . 
As theſe are the whole general heads pro- 


7 poſed, and even theſe to be entirely 1 in the diſ- 


cretion of the Court, it might, in ſome ſenſe, 


ſeem ſuperfluous to enter into a diſcuſſion of 


the general objections to jury-trial, or of par- 


ticular objections ariſing in the law of Scot- 
land, applicable only to cauſes not intended 
to be included in the preſent plan. But as 


there are no objections of any weight, even 


to a much more extended plan, and as all ob- 
jections may, in ſome ſenſe, be thought to 
bear even againſt a limited one, it is fair and 


fit to examine every thing that may be ſtared, 
and there is no reaſon to fear AC opponents 


upon any ground. 


At che head of chat liſt, it may be fit, firſt 
of all to take notice of the opinion of a late 


learned judge; who, in one of his law-tracts?, 


entitled, Hiflory of Courts, lays it down as a 
maxim of our law, That although queſtions 
* of law may be truſted to the deciſion of one 
Judge, becauſe he is tied down to a preciſe 
rule, yet matters of proof are ſafeſt in the 
hands of a plurality :*- and he conjectures that 


cc 
cc 
cc 


| our preſent Court of Seſſion was made to con- 
ſiſt of ſo large a number as > fitteen Judges, with 


: : | A 
. Vol. I. p- 17 ' \ 25 
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a view to prevent the neceſſity of trying "cauſes 
by juries: (Here his Lordſhip preſumes no ju- 

ries were employed in the old Court of Seſſion, in- 

ſtituted in 1425, in which he is miſtaken, as ap- 


pears from the caſes recorded in Spottiſwoode's 
Practicks, p. 360. and 361.) Then he adds, 
That the preſent Court of Seſſion is conſider- 


cd to be the grand jury of the nation in ci- 


vihbus;” and he declares it to be his opi- 
nion, That in civil cauſes it is a real im- 


& provement, to truft with eſtabliſhed Judges the 
„power of deciding upon facts, as well as 


upon law;” (for, argues he), A number 
* - men trained up to, law, and who are 


9 daily 1 in the practice of weighing evidence, - 


may undoubtedly be more relied on for 


doing juſtice, than the ſame number occa- 
k 


ple, to undertake an unaccuſtomed. taſk, 


* which is to png a verdict upon an in- 


* tricate proof,” 
But if the argument that "I been maintain- 


ed in theſe ſheets be well-founded, the propo=- 


fition here maintained, and the opinion given, 
will appear to be raſh, and unfit to bear much 
examination. 

If, in the fir place, it is meant that chk fif- 


teen Lords of Seſſion returned upon a ſpecial 


jury, would make an excellent jury, and be 
better able to judge of the evidence than any 
other, perhaps the opinion given would not be 


: much conteſted; A ſenſe of their own rank 


T7, 3 


fionally collected from the maſs of the peo- 
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and character would undoubtedly ſet them a- 
| bove the rate of ordinary juries ; although, at 


the ſame time, it is not admitted that mere 


{kill in law conſidered by it ſelf tends ſooner to 
bring a jury to unanimity. 

But leaving that, let it be remembered, that 
as rotation is inherent and eſſential to che very 
idea of a jury, a perpetual jury of eſtabliſhed 
judges is a perfect contradiction in terms. 

Next, if the learned Judge's opinion were to 

be admitted, it would extend with equal juſtice 
to our criminal Court, the Court of Juſticiary; 
for it will be obſerved, That though the propo- 


ſition is in words N to cibil matters, and 


to the Court of Seſſion, it applies equally to cri- 
minal matters, and to the Court of Juſticiary. The 
words Grand Jury ſound equally well applied 
to them as applied to the Court of Seſſion. 
They are equally trained up to the law; they 
are equally eſtabliſhed Judges in the daily 
practice of weighing evidence in criminalibus as 
the others are in civilibus; and if that reaſon 
is good in the one caſe, it is equally good in 
the other, That they may undoubtedly be 
“ more relied on for doing juſtice than the 

© ſame number occaſionally collected from 
the maſs of the people,” to undertake an 
-unaccuſtomed taſk, which is to pronounce a 
verdict upon an intricate proof. Nevertheleſs, 
it is believed this reaſoning would hardly charm 
the 25 of Scotland to part with * juries 
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in we Criminal Court for any ſet of eſtabliſh= 
ed Judges that ever exiſted, So much for the 
_ firſt general objection, That Scotland has no 
need of juries in civil matters. 


The next objection is indeed a very general 
| \ 6 
one, namely, That it is ever dangerous in 


— „ Judicial matters to depart from known and 
eſtabliſhed modes of proceeding; and it is 


7 impoſſible to foreſee what inconveniency 
© may ariſe from the change.” 1 


In anſwer to this, in the firf place, This 
mode is not new to the law of Scotland: It has 


already been mentioned to have been the com- 


mon mode of trial in Scotland, before the in- 


troduction of the Old Seſſion and of che Daily 
Council, It continued in ſome inſtances after they 


were introduced; was even practiſed in the pre- 


ſent Court of Seſſion, in caſes of moleſtations 


and diſputes concerning marches; and in the 
ſheriff-courts remained ſtill * in uſe: 50 


it is not new to our law. 


In the ſecond place, There is no reaſon why 


we ſhould not make trial at leaſt, of a new 


mode in our Civil Court, if, from the expe- 


rience of our neighbours, and from our own 


experience in our Criminal Court, it promiſes 


to be a real improvement. Many alterations 
have been introduced into our law to its great 
improvement; and particularly what applies 
eloſe to the point in queſtion; the ancient mode 
of taking down evidence in writing in all cri- 


minal trials was the eſtabliſhed form of pro- 
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ceeding i in the Court of juſticiary at the time 
of the Union; yet, for the ſake of preventing 
delay, and ſaving expence in the trial of offen- 


ders for crimes not capital, that mode was abo- 


liſhed by 21ſt Geo. II. cap. 19. and t'other day, 
in 23d of his preſent Majeſty, an act, intitled, 
For regulating the proceedings of the Court of Ju- 


Scary, was paſſed, ſetting forth,“ That in 


trials for capital crimes the method of taking 


+ down evidence in writing had been found 


"0 be attended with great inconveniencies, | 


by prolonging trials to ſuch a length as had 


been found dangerous to the health of the 
Judges, Counſel, and Jury, whereby the 

<* beſt Jurymen are often deterred from attend- 

ing ſuch ſervice; and thoſe who do attend, 
* after being exhauſted with the fatigue of 
** ſuch long trials, are little able to diſcharge 
their duty, &c. Therefore enacted, That 


it ſhould be lawful for the Judges to try e- 


ven for capital crimes, without . down 


the evidence in writing.“ 
Theſe improvements upon the forms of pro- 


ceeding in the criminal law of the kingdom do 


honour to thoſe who deviſed them. Experience 
has juſtified that they are for the better admi- 
niſtration of juſtice ; and the laſt act, which 


_ was only experimental for three years, was, . 
after experience, made perpetual by an act paſ- 


ed laſt 8 Theſe are e in por | 


— Nh Ges. 3 cap. 18. | | 
for 


4 I 
for the very thing now defired, 1 the 


abolition of the practice of taking down evi- 
dence in writing, which, if ſafe and for the 
better adminiſtration of juſtice in the criminal 
Court, muſt in many caſes be equally ſo in * 


civil one. 


The third general objection is, That juries 
often are a clog upon an able and upright Judge, 
have in many caſes done injuſtice, and are 


liable to be conſtantly miſtaking the law. 
It is no doubt true, that juries in time paſt 
have been, and will in time to come be a clog 


in ſome inſtances upon an able and upright. 


Judge: But in like manner Parliaments have 


been, and will be in ſome inſtances, a clog up- 


on an able and patriot King. To that inconve- 


nience, however, we muſt ſubmit, while there 


is no ſecurity for perfection in individuals; and 


it is well to have a limiting power in juriſdic- 


tion as well as in government, leſt there ſhould 


occur times which we are not apt to fear, be- 


cauſe we have not experienced them. 
As to juries miſtaking the law, it ought 


to be remembered, that the law is not the 


province of juries; their province is the fact, 
as that of the law is the province of Judges, 
agreeably to the rule in the law of Eng- 


land, formerly mentioned, which, by a great 
Judge in that law, is explicitly laid 3 


to be an univerſal maxim without an excep=- 
tion, namely, Ad quæſtionem facti non reſpon- 
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dent „ ad queſlionem juris non reſpondent ; 


Juratores *, In queſtions where the fact is not 
diſputed, the Judges determine the law, and 
the cauſe is never ſubmitted to the cogni- | 
AZance of a jury. In caſes which include diſ- 
puted facts, it is the province of the Judges to 


inform and direct the jury what is the law, 


upon the ſuppoſition of ſuch and ſuch facts: 


It is then the province of the jury to take the 
evidence of the facts, to judge of the inten- 
tions of parties, and to apply to the fact the 


law laid before them by the Judges. Even 


in criminal matters, this application of the 
law to the fact, and the declaring whether 
guilty or no, is che outfide of the power of ju- 


ries, and they who carry fartheſt the preroga- 


tive ot juries, have never contended, that juries 
have the ſmalleſt right to determine the law in 


civil queſtions. 


In ſuch queſtions, if parties ſhall conceive 
themſelves to be hurt, either by the Judges 


miſdirecting the jury in point of law, or by 
the juries miſtaking the fact, or miſapply- 


ing the direction given them by the Judges, 
there is a remedy in the power of the 
Judges, who may, upon fufficient cauſe 


thown, in | their ſound * e a 


* Sce Pagiphlet publiſhed 1 1785, intitled, The Rights of Ju- 
ries Vindicated, &c. in the caſe of the * againſt the Dean of 


St * p- 90. 


ſecond 
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ſecond trial by another jury. This could not 


be ſo, if juries had a right to determine que- 


ſtions! in law. 


It has alſo been pity ehr that it 


ſometimes happens, defendants omit pleading 
material points of law, which might have been 
ſufficient to acquit them, even upon ſuppoſi- 
tion of the truth of the facts charged againſt 
them; and it matters not whether this has been 
done of purpoſe or by overſight. In ſuch caſes, 
the defendant will not be cut off by the jury's 


finding for the plaintiff; for he is allowed to 


plead a point of law or relevancy in arreſt of 
judgement, to the ſame effect as if he had 
pleaded his point by way of demurrer before 


the matter was ſubmitted to the jury; but it 
is neceſſary the circumſtances giving riſe to the 


objection ſhall appear on the face of the re- 
cord: for an arreſt of Judgement will not be 
admitted, like a new trial, on extrinſic circum- 


ſtances not appearing Frans the record itſelf; 
neither will ic be allowed in trivial matters of | 
form or competency, which ought to have been 


pleaded before joining iſſue; and this is agree- 
able to reaſon, To ſpeak, therefore, of the 


hazard to civil rights, by ignorant jurymen 


miſapplying or miſtaking the law, only ſhows, 
that they who make ſuch an objection are 1g- 


norant of the nature of jury-trial; for the 


Judges have full power to ſet to rights all the 


errors or miſtakes of 5 3 in points of law. 
| The 
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The fourth DE objection 3 is, That at prey 8 


ſent we enjoy the right of appealing to the 


Houſe of Lords to correct the errors and mi- 


| ſtakes of our civil Judges. Would not juries 
in the moſt limited way, in fo far put an end 


to theſe appeals? Shall the wiſdom of twelve 

jurymen be put in competition with the wiſ- 

dom and honour of the Houſe of Lords? 
This objection again miſtakes the nature of 


jury-trial, and ſuppoſes that in civil queſtions 


juries may determine points of law, with . ! 
as has been ſaid, they have no concern, 

In points of law, if Judges have given a 
wrong judgement, upon demurrer, or upon 
motion for an arreſt of judgement, a writ of 
error, which is no other than an appeal, lies 


to the next ſuperior court of review, This, 


however, is confined to errors of the Judges 


upon any matter of law, ariſing upon the face 


of the proceedings: Indeed there is no method 
of reverſing an error in the determination of 


facts, but by a new trial, or by an attaint, 
formerly explained, which are the proper re- 


medies. For ſuch a purpoſe, appeals would be 


moſt improper, unleſs the witneſſes were to 


be re-examined in preſence of the Houſe of 
Lords. 
For illuſtrating. the 5 that have. 


been given, there may be ſubjoined here, a 


hort account of a noted cafe, in which there 


is an example of each of the above-mentioned | 


0 Ways 
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A} way "up"; review after verdict, namely, new 


trial, arreſt of judgement, and writ of error; 


or appeal. It is the caſe of Evelyn Sutton a- 


gainſt George Johnſtore. 
In the year 1781, George Johnſtone was 


commander-in-chief of a ſquadron of ſhips of 
war ſent upon a particular ſervice and expedi- 


tion: Sutton commanded the Ifis, one of the 


ſhips. Upon the 16th April 1781, the ſqua- 


dron having proceeded to Port Praya Bay in 
the iſland of St Jago, was there attacked by a 
French ſquadron under the command of Monſ. 


Suffrein; and in the action the Iſis was great- 


th damaged. After the action, the Commo- 
dore ordered Captain Sutton to cut or flip his 
cables, and with the reſt of the fleet to purſue 
the enemy. This he did not obey, upon which 
Vir Johnſtone ſuſpended him, carried him pri- 
ſoner, firſt to the Eaſt Indies, and afterwards 
brought him back ta Great Britain, where, after 
two years and ſeven months had paſſed poſte- 
. rior to his ſuſpenſion, he was tried by a court- 


martial for diſobedience of orders, and for de- 


lay ing and diſcouraging the public ſervice. 
That court found him nor guilty of delaying 
or diſcouraging the public ſervice; and that, 
* from circumſtances, he was juſtifiable in not 
immediately cutting or ſlipping his cables, 
_ © &c.; and he was honourably acquitted.” 

Captain Sutton then brought an action upon 


the Tales agate Commodore Johnſtone, before 
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the Court of Exchequer, for damages, on ac- 
count of the Commodore's having maliciouſly, ' 


and without probable cauſe, arreſted and ſuſ= 


pended him, and afterwards brought him to 
trial by a court-martial for diſobeying orders, 
and for delaying and diſcouraging the public : 
ſervice. 
Commodore Johnſtone pleaded. the general 
iſſue, Not guilty; the caſe came before a ſpe- 
cial jury, which, after trial that laſted twen- + 
ty-three hours, found for the plaintiff with | 
L. 5000 damages. LY 
The Commodore applied to the Court for s a 
new trial, alledging, that the j jury had miftaken 
the caſe, in ſo far as there was no ground for 
charging him with malice. The four Judges 
were all clear of opinion, that no malice had 
been proved; and therefore, they awarded a 
new trial. In this ſecond trial the defendant. 
again pleaded the general iſſue, The ſecond 
jury found for the plaintiff L. 6000 damages. 
After this, Commodore Johnſtone, in Hilary 
term 1785, made a motion in the ſaid Court, 
for the plaintiff to ſhow cauſe why judgement 
on the ſecond verdict ſhould not be arreſted? 
The chief reaſons inſiſted upon for Mr John- 
ſtone were, That this queſtion was not cog- 
niſable in a court of. law; inſomuch as the 
ſuppoſed offences were commitred by him as 
commander-in-chief of a ſquadron of ſhips of 
war in the due courle of n while Cap- 
| -. an. 
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rain Sutton was ſerving as an officer under his 
command; and therefore the queſtion, Whether 


he was guilty of an oppreſſion againſt Sutton? 


was only cogniſable in a military court. 245%, 


That the damages had been aſſeſſed for all of 


the ſaid ſuppoſed offences in the declaration, 
although Mr Johnſtone had reaſonable and pro- 


| Gable cauſe to arreſt, ſuſpend, and bring Cap- 


tain Sutton to trial.“ After ſolemn argument 


upon theſe and other topics, the Court diſ- 


charged the rule, and confirmed the verdict. 


Ces Johnſtone” then brought a writ 
of error in the Exchequer Chamber, as the next 


ſuperior court of review, and among others, 
2 aſſigned the reaſons above mentioned, 


as proving errors in the proceedings of the ; 


Court of Exchequer. 


By a reference from the. Lord Chancellor, £ 


the cauſe was argued before Lord Mansfield 
and Lord Loughborough, who reported their 


opinion, which, (according to a printed account 
thereof,) was in ſubſtance, Imo, That it was a 
doubtful point, Whether action lay at Captain 
Sutton's inſtance againſt Commodore Johns 


| ſtone in the civil court? 249, That ſuppoſing 
action did lie, they were both clear that Com- 


modore Johnſtone had, in law, a probable cauſe 


for arreſting and ſuſpending Captain Sutton. 
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Upon this report to the Lord Chancellor, the- I 


judgement of the Barons was reverſed in the ; 
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A writ of error was afterwards brought in 


che Houſe of Lords by Captain Sutton plain- 


tiff, which being heard at the bar of that 
Houſe, where the Judges attended to give their 
opinion ; and after ſome debate, the queſtion 


being put, that the decree be affirmed, the 


judgement of the Exchequer Chamber was af- 
firmed 12 55 


ch for the wietbods of review in 1 — 5 


land after verdict; and the whole may be 
cloſed with this remark, Thar inſtances of wil- 


ful injuſtice or partiality in juries are very 


uncommon in civil cafes: Such inſtances are 
moſtly in the criminal or revenue courts, and 
are generally on the fide of liberty or mercy, 
or for the ſubject. This and the whole other 
objections, therefore, if they avail any thing, 
go too far; for they go to aboliſh Jury-proceſs 

in the criminal and revenue law. Were ſuch 


a propoſal directly made, what would the whole 


kingdom ſay ? 
Theſe appear to be moſt of the general ob- 
jections againſt jury-trial: They contain nothing 


13 weight, were the plan propoſed more exten- 
five than it is; but as applied to the plan in 


its limited ſhape, they vaniſh into nothing. 

It may de farther objected, in the % place, 
in particular, That nothing is propoſed with 
regard to Sheriff courts, or other inferior courts: 


* The account of this caſe is taken from a pamphlet, intitled, | 
« Confiderations on the Queſtions lately agitated 1 in pn aro . 
« Hall,” &c. and other * in On 1 1 
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Is not a jury ſtill more requiſite where there 


is only a fingle judge, and an inferior one too, 


than in the Court of Seſſion, - compoſed. of the 
fifteen Supreme Judges? And if ſheriffs are to 


have juries, is a whole county to be aſſembled 


for taking proofs in a ſheritt-court ? | 
At firſt view, theſe appear to be ſtrong que= 
ſtions ; but let them be coolly examined. 5 
In the firft place, If the reformation be fit 
and expedient in the Court of Seſſion, it ought 
to be made there without reſpect to What! is fit 
or not fit, to what is done or not done, in the 
inferior courts. They who think juries inex- 
pedient in inferior courts, cannot object to let 


them remain as they are, whatever be thought 


fit to be done in the Court of Seſſion: Or, in- 


dependent of what is done in the Court of 


Seſſion, to admit of ſuch alterations in the ſhe- 


riff-courts as may be demonſtrated to be im- 


Provements. 9 


In the /econd place, Upon the ſnppalition, 


that trials of any great conſequence were to 
proceed and be finally determined before the 
ſheriff-courts, reformation there, in the man- 
ner of taking proofs, would, upon due atten- 
tion, appear {till more requiſite than in the 
Court of Seſſion. In theſe courts there is but 
a ſingle judge; and what if it ſhould ap- 
pear, that this ſingle judge ſeldom or never 


takes the evidence of the witneſſes in his own 
preſence, but remits it uniformly to the clerk of 


court; as the clerk perhaps leaves it to his 
| deputies, 
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deputies, or to the procurators for the par- | 


nes? And oftentimes it 1s remitted to com- 


miſſioners named by the parties. Upon proofs 
taken in this manner, the deciſion of cauſes 


depends! 


Formerly ſheriffs took every W them 


ſelves, and determined every cauſe of any con- 


ſequence by jury only; and this practice con- 


tinued long after jury-trial was laid aſide in 
the Supreme Court. In evidence of this, the 


— 


author of the Law Tracts above mentioned re- 


fers to the public records for a book of the 
ſheriff- court of Orkney, beginning 3d July 


1602, and ending 29th Auguſt 1604, in which 
book the whole proceſſes recorded and ingroſſ- 
ed, civil as well as criminal, appear to have 
been tried by juries. 


In caſes of importance, this practice might 


certainly be revived without bringing the 


whole county together. In ſmaller cauſes, 
other reformations might be introduced with 
great advantage to the ſheriff- courts. As, for 
inſtance, after the example of ſome of the 
town-courts in Royal Boroughs, called the 
Ten- merk Courts, all cauſes, under the value 
of ten merks Scots, are tried ſummarily. The 
purſuer produces a perſonal execution of cita- 
tion in three lines, by an officer; and if the 


defender appear, he is heard, and the purſuer 
is heard in turn; and the witneſſes produced 


are ſworn. Nothing is taken down in wri- 
ting: no procurator 1 4 8 * defender 


does 


AL (ap } _ 
does not appear, he is held as confeſſing: The 


decree 1s annexed, in three lines, to the execu- 
tion of citation; and if againſt the defender, 
it contains a ſummary warrant for impriſon- 
ing his perſon, and poinding his goods, for 
payment of the ſum awarded, and for the 
expences, which ſeldom exceed 4 d. Sterling. 
Frequently thirty or forty of theſe cauſes are 
decided in one forenoon. | 
It is eaſy to conceive what an 3 it 
would be to ſubſtitute this mode of trial in 
place of the long, tedious, and expenſive litiga- 
tions which poor people are ſometimes drawn 
into in ſheriff- courts, under the preſent forms 
of committing every thing to writing, and 
carrying all into the ſuperior Courts. 
But the ſherift-courts are not Hafus lei; hoe 
may ſtand for farther confideration til the 
trial herein propoſed for the Court of Seſſion 
be made. Sheriff-courts are not competent to 
competitions of real rights, that is, queſtions 
concerning the rights of immoveables, nor to 
reductions, nor to forgeries: Frauds of any 
importance are ſeldom brought before them, 
even in the firſt inſtance: and although que- 
ſtions in commercial contracts, or concerning 
moveables, or perſonal rights of the greareſt 
amount, may be tried in ſheriff- courts in the 
firſt inſtance; yet all ſuch cauſes of any im- 
portance, begun there, generally land in the 
Supreme Court, in the ſecond inſtance. The 
regulation of ſherili-caurrs therefore has no 
* neceſſary 
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neceſſary connection with the preſent que- N 
ſtion. 

Theſe are all the objections, general or parti 
cular, weighty or frivolous, that have occurred 
in conſidering the plan propoſed. If there are 
others, it were well, in ſo weighty: and im- 
portant a queſtion, to ſpeak them fully out; 
and it is hoped that this Ehe m draw : 
them forth. 

No human e en are 9 all of 
them have defects; and it is the buſineſs. of 


wiſe men to chuſe ſuch ſyſtems as are attend= 


ed with the ſmalleſt number. And this leads 
to mention, That 
Sir William Blackſtone, in the concluſion 1 
his chapter above referred to, concerning jury- 
trial“, takes notice, That the beſt and moſt ef- 
fectual method for preſerving and extending 
the trial by jury in practice, is to endeavour 
the removal of all its defects, as well as to im- 
prove its advantages. And he ſtates the Fin 
cCipal defects to be theſe: _ : 
* Firſt, The want of a complete . 
ee *c\by the oath of the parties. This each of 
* them is now intitled to have, by going 
** through the expence and circuity of a court 
* of equity; and therefore it is ſometimes had 
by conſent, even in the courts of law,” &c. 
But this defect is already ſupplied in the 
law of Scotland, by which the oath of party 
can be compelle in every caſe. This is a 
nnn, | - . 
ſpecies 
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ſpecies of eviduice ſo well founded in reaſon 
and in juſtice, that there ſeems to be no oc- 
caſion for ſetting a jury in caſes where the 
party confeſſes the fact upon oath: In con- 
fitentem reum nulle ſunt partes judicis, ' 5 
This cuts off from jury-trial the whole claſs 
of caſes where the matter is referred to the 
oath of partx/. 
Ihe ſecond defect ſtated by Sir William, is 
of a nature ſomewhat ſimilar to the firſt : 
The want of a compulſive power for the 
% production of books and papers belonging 
to the parties.” He means, where iuch 
books and papers are in the hands of the 
parties themſelves. 
Neither does this defect ſubſiſt in the law of 
Scotland : By that law, the Civil Law maxim 
of, Nemo tenetur edere inſti umenta contra /e, is 
carried no farther than, that no man 1s obli- 
ged to throw open his charter-cheſt, or repo- 
ſitories, in general, to his adverſary, for the 
| fiſhing out objections to his right and title- 
deeds, or for the purpoſe of deſtroying his 
rights; yet every man is obliged, at the in- 
ſtance of his adverſary, to produce any deed 
or writing that is particulariſed by its date or 
name; and merchants are obliged to produce 
all thoſe parts of their account- books which 
contain any entries relative to the Particular 
matters in iſſu. | 
He mentions a third defect, namely, The ö 
" want of power to examine witneſſes abroad, 
| P 2 | 66 33 
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and to receive their depoſitions in writing 
* where the witneſſes reſide, and eſpecially 
e when the cauſe of action ariſes in a foreign 
country. To which may be added, the pow- 
© er of examining witneſſes that are aged or 
are going abroad, upon interrogatories de 
* bene eſſe, to be read in evidence, if the trial 
* ſhould be deferred till after thele death or 
departure.“ | 

Neither does this defect exiſt in the law of 

Scotland, where it is the conſtant Practice to 
take evidence in that manner. 
In England, theſe defects in the common 
law would amount to the making of buſineſs 
inextricable by juries, were it not for the re- 
medies that are obtained in each of them by 
means of the Court of Chancery. But in the 
firſt place, as has been ſaid, none of them ex- 
iſt in the law of Scotland. There is alſo in the 
Court of Seſſion what is called an officzum nobile, 
being no other than a Chancery power of ſup- 
plying the defects of the common law. 

To theſe defects mentioned by Sir William 
Blackſtone may be added a fourth which he 
does not mention: It would ſeem rather an ob- 
jection to the Engliſh method, than a defect in 
It, and it is this: By the law of England, wri- 
tings, be they ever ſo ſolemnly executed, are 
not probative per /e till after thirty years: I 
they are produced in evidence, living witneſſes 
mutt be brought before the jury to prove the 
execution or hand- ri iting. 


This 
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This would ſeem to be a very great inconve- 
nience without any manner of neceſſity : For 
in Scotland, we find the faith of written evi- 
dence 1s perfectly well ſecured by the ſolemni- 


ties requiſite for the execution of all writings 


of importance, and that even, bills of exchange, 
notes of hand, miſſive letters, and the like, are 
as little liable to forgery as in England, the 
more eſpecially, as in Scotland, the uttering 
or making uſe of a falſe writing, knowing it 
to be ſach, is equally criminal as forgery. 

It may alſo be obſerved, that evidence in wri- 
ting is in itſelf imple, and where difficulties lie 
in the ſolemnities of execution, they ſeem to be 
matters of law rather than of fact; and there- 
fore more fit for the cogniſance of eſtabliſhed 
Judges than of a jury: This cuts off the need 
of jury-trial in every cafe depending upon evi- 
dence in writing: It is unneceflary alſo in 
cauſes that come before the Court as a Court 
of Chancery; alſo in judicial fales and ſuch 
like, where there is no reaſon to ſuſpect wit- 
neſſes. And in ſhort, it is propoſed to reſtrict 
jury-trial to caſes where ſome important inte- 
reſts, and where the paſſions of men are con- 
cerned. The numbers would be few, yet the 
Plan would procure great relief to the Judges, 

and a ſaving of much time and expence to all 
perſons who have the misfortune to have law- 
ſuits of the kind deſcribed. 

By way of concluding Sieben; it is ſaid, 
chat this alteration in the moſt limited vier 

| cannot 
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cannot now be obtained without the aid of 
Parliament ; which 1s certainly true; and it 1s 
added, that ſuppoſing ſome plaufibility for 
making the experiment propoſed, that yet it is 
a delicate matter to bring the conſtitution of 
our Court into Parliament; once there, ſay the 
objectors, who knows what Parliament may 
do with us; better to bear ſome inconvenien- 
cies, than truſt the conſtitution of our Courts 
to the handling of Parliament. 

In this way of hinting dangers without ex- 
Preſſing them, of heſitating diſlike, without 
giving any explanation, there is a myſtery dif- 
ficult to be unravelled. What reaſon is there 
to diſtruſt the wiſdom of Parliament? Is it be- 
cauſe after the Rebellion 1745 they aboliſhed 
the heritable juriſdictions, and gave Scotland 
L. 152,000 Sterling for them? Is it becauſe 
they took away the ward-holdings, and allow- 
ed the caſualties to be purchaſed for a price? 
or is it becauſe, in the trial of crimes not capi- 
tal, they aboliſhed the practice of taking down 
evidence in writing? or that lately this aboli- 
tion was alſo extended to capital caſes?— The 
Court of Juſticiary entruſted themſelves in theſe 
particulars to the wiſdom of Parliament: Why 
ſhould it be feared the Court of Seſſion will be 

worle treated? Parliament has lately been kind 
to both Courts in increaſing their ſalaries, what 
reaſon is there to fear from Parliament any 
hurt to their conſtitution? Surmiſes of that 


kind thrown out without precedent, and even 
| without 
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without explanation, will undoubtedly be con- 
ſtrued to proceed from motives that cannot 
with decency be ſpoken oat. 

Upon the whole. it is hoped theſe maxims 
have been eſtabliſhed, Firſt, That to obtain 
juſtice is the ſole end of legal trials: That 
without finding out truth, juſtice cannot be 
obtained: That to find out truth is the ſole 
object of taking evidence: That the beſt man- 
ner of taking evidence is in preſence of the 
Court which 1s to judge of it: That a Court is 
beſt compoſed of eſtabliſhed Judges to decide 
the law, and of juries to try the fact: That in 
Great Britain, including both kingdoms, jury- 
trial 1s the palladium of liberty in criminal 
matters; and in England, the ſecurity of pro- 
perty and of reputation in civil matters; and 
that for theſe reaſons, in civil queſtions of great 
importance, Scotland is alſo intitled to a revi- 
val of this their native and ancient privilege. | 
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CHAP. IV. 


 Contaming, in one VIEW, a ſummary of the Pro- 
poſals ſuggeſied in the preceding Chapters, and 
of . ee neceſſary for their better exe- 


HAr from and after che 
— 95 ＋ day of tte out of 
Seſſion mall be divided into two Chambers: 
Ihe firſt to confiſt of the Lord Prefident, and 
five at leaſt of the Ordinary Lords of Seſſion 
who are not Commiſſioners of Juſticiary, and 
to be called the Chamber of Seſſion: The ſe- 
cond to conſiſt of the Lord Juſtice- Clerk, and 
the five Lords of Seſſion who are alſo Com- 
miſſioners of Juſticiary ; the Juſtice- Clerk to 
preſide; and this Chamber to be called the 
Chamber of Juſticiary. 
2do, That the remaining Lords of Seſ- 
ſion, in caſe they are diſabled by old age or in- 


firmities, and ſhall obtain leave from his Ma- 


jeſty for that effect, be relieved from the duty 
of their office, but retain their rank and ſalaries 
during life. 
43/10, That the Chamber of Seſſion, of whom 
three to be a quorum, ſhall have all the FO; 
TR 1 
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and juriſdictions in matters of WA or equity 
that are competent to the preſent Court of Seſ- 
ſion; and their decrees to have the ſame force 
and authority, and not to be liable to review 


by the whole Court, or otherwiſe than by * 


peal to the Houſe of Lords. 

470, That the Chamber of juſticiary be e- 
qually a ſupreme Court, and their decrees to 
have the like force and effect as thoſe of the 
firſt Chamber; their juriſdiction to extend to 
every matter of common and ſtatute law; and 
particularly, that they preſide in jury- trials, in 
caſe it ſhall be thought expedient to revive that 
mode 1n certain civil cauſes, as after mention- 
ed. The laſt ſeven days of each Seſſion to be 
ſet apart for ſuch jury-rrials as the Court may 
order to proceed in the city of Edinburgh; any 
three of this Chamber to make a quorum ; pro- 
viding always, Thar in the caſe of jury-trials 
any one of their number ſhall be ſufficient : 
That they ſhall be relieved of judging in cer- 
tain of the cauſes called Concluded Cauſes, 
when the evidence is taken down in writing; 
or, in ſome other ſhape, have ſome reaſonable 
compenſation of relief for the additional trouble 
they may get by jury- trials. | 7 
Fto, That in nice and new points of law it 
ſhall be competent for either of the Chambers, 
in their diſcretion, to order ſhort caſes to be 
made up, for being heard, argued, or otherwiſe 
adviſed by the whole Twelve Judges, who ſhall 
meet occaſionally, or at ſtated times, for that 


F 
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purpoſe, or for ſuch buſineſs as may be thoughe 
expedient to reſerve to them. 
6ts, That in all cauſes not exceeding L. 12 in 


value, the decree of any one of the Judges, whe- 
ther in the Bill- Chamber or in the Outer Houſe, 


ſhall be final and concluſive, to all intents and 


purpoles whatſoever, 
mo, That in all actions, concluding for re- 
Auction or reſtitution, or for damages or diſa- 
bilities, on the head of fraud or injury, or in 
other cauſes of great importance or perplexity, 
brought before the Court of Seſſion, when the 
evidence depends on parole-teſtimony, it {hall 
be lawful for the ſaid Court, if they ſee fit, to 
make and iſſue an act or order for appointing 
the trial to be by jury; ſuch jury to conſiſt of 
not fewer than nine, and not more than thir- 
teen perſons. 
8v0, That the granting or. not granting trial 
after this mode in any cauſe, {hall be entir ely 
in the diſcretion of the Court. i 
ou, That where theſe cauſes ſhall iſe with- 
in the {hires of Edinburgh, Linlithgow, or 
Haddingron, (which are not comprehended in 
any of the circuits), the trials ſhall proceed in 
Edin burgh at ſittings in the Jiſt ſeven days of. 
the ſummer, and laſt ſeven days of the win- 
ter jeſſion; and When they ariſe WOW any 
ot the other counties in Scotland, they ſhall 
be tried at the Circuits, without prejudice to 
the Court to order ti ials at other Places, it Hy 


ice fit, 
Jomo, 
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Tomo, * That the ſheriffs and ſtewarts of 


the ſeveral ſhires and ſtewartries in Scotland 


ſhall each make up annually a book or liſt of 
all free and lawful men, within their reſpective 
ſheriffdoms or ſtewartries, qualified to be ju- 
rors, viz, of all heritors having eſtates of land, 

or other hereditaments, of the clear yearly value 
L. 10, or leaſe-holders, having leaſes of ſuch 


lands or hereditaments for twenty-one years, or 


for a life or lives, of the clear yearly value of 
L. 20, over and above the reſerved rent ; and 
of all perſons having real or perſonal eſtates of 
the value of L. 200. | 
1199, That at the trials, the names of the 


Jurors ſhall be pur in a box, and ſhall be drawn 


from thence till a number be made up, con- 
fiſting of not fewer than nine, and not more 


than thirteen ; the whole to be ſworn one by 


one, “That they Thall well and truly try the 
„ Hue between the parties, and true verdict 


give according to che evidence; reſerving. 


to the parties all lawful challenges and excep= 
| tions. | 

12, That in all cauſes where the Court 
thall order the trial to be by jury, it ſhall be 
lawful for either of rhe parties to apply for a 


ſpecial jury, PONY fuch oy Ge; BIG 


. Moſt of the following articles are borrowed from acts of 
parliament lately made for the improvement of jury-trial in Eng- 
land, particularly 3d Geo. II. cap. 25. intitled, Vor the better re- 
gulation of Furies; and 24th Geo. II. cap. 18. walken For the 
better regulation of Trials by Fury. 
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to advance the expence of the jury, if the court 
ſhall ſo order, reſerving his claim for relief 
from the other party, in caſe of ame ä 
in the cauſe. 

1 tio, That in all cauſes where ſpecial ju- 
ries are ordered, the Court ſhall iſſue a writ to 
the ſheriff or ſtewart, directing him to produce 
to the parties or their agents, their ſaid book 
or liſt; from which book there ſhall be taken 
| indifferently the names of forty-eight perſons, 
and to ſummon twenty-four of theſe perſons 
ſelected, as after mentioned, © being all free and 
lawful men, of kin to neither of the parties, 
and by whom the truth of the matter may 
be beſt known, to attend at ſuch time and 
place as the Court ſhall direct, in order to paſs 
upon the aſſize in the cauſe between the par- 
ries, under the pain of forfeiting each man 
L. 5 for default, without lawful excuſe.” _ 

1470, For making up the ſaid liſt of twen- 
ty- four jurors, it ſhall be lawful for the par- 
ties or their agents, to ſtrike one man alter- 
nately from the ſaid liſt of forty- eight, till the 
number be reduced to twenty-four ; or failing 
their ſo ſtriking out, it ſhall be lawful for the 
_ Theriff or ſtewart to act for the party or parties 
abſent, and ſtrike out till the number be re- 
duced to ſaid number of twenty-four. - 

1570, That in caſe it ſhall appear neceſſary 
or proper, that before the trial, the jury, or 
part of them, ſhould have a view of the lands 
or other matters in debate, then it ſhall be 1 7 I 
a 
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ful for any of the Judges of the Court where 
the cauſe is depending, or before whom the 
cauſe is to be tried, upon application of both 
or either of the parties, to name fix at leaſt of 
the ſaid twenty-four jurors, on the ſuggeſtion 
of the parties or their agents on. both fides, 
or of his own choice, for the party failing to 
ſuggeſt, to meet all together, attended by the 
parties or their agents, to take a previous view 
of the lands or other matters in debate, the 
party or parties applying for ſuch view ad- 
vancing the expence thereof, as the ſame ſhall 
be modified by the ſaid Judge; and ſuch jurors 
who have appeared at the view, ſhall be firſt 
ſworn of the jury. 

16, That at the trial, the names of theſe 
twenty-four jurors (other than thoſe who have 
appeared upon the view, if any) ſhall be put 
into a box, and ſhall be drawn from thence 
till the above-mentioned number be made up, 
including thoſe who appeared at the view, the 
whole to be ſworn as above directed ; and re- 
ſerving to the parties all lawful challenges and 
exceptions... ; 

Imo, That if by default of j jurors appear- 
ing, or by means of objections, a ſufficient 
number ſhall not be left for the trial, the num- 
ber ſhall be made up of ſuch like jurors ex 
circumſtantibus by the Court. 

18 vo, That the trial ſhall be taken, either at the 
bar in preſence of the Court, or before any one or 
more of their number, as the Court ſhall direct. 

l 
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19, That in all jury-trials, the evidence 
| ſhall be taken publicly in preſence of the Court 
and jury, and of the parties, or thoſe employ- 
ed for them, and ſhall proceed upon the in- 
terrogatories of the counſel for the parties, but 
{ſhall not be taken down in writing, according 
to the preſent mode of taking evidence, which 
practice ſhall be laid afide and aboliſhed for 
ever, in all cauſes where the trial ſhall be by jury. 
 2omo, That at the trial only two counſel ſhall 
ſpeak of a fide before taking the evidence pro- 
duced for the purſuer, and two before taking 
the evidence for the defender, with liberty, af- 
ter concluding the defender's evidence, for one 
of the purſuer's counſel to reply; after which, 
one of the Judges, or the Judge preſiding, ſhall 
ſum up the evidence to the jury. 
21m, The jury ſhall have no communica- 
tion with any perſon during the trial; and im- 
mediately after the evidence is ſummed up to 
them, they ſhall be incloſed by themſelves, and 
ſhall have no communication with any perſon, 
other than one of the clerks of Court, or 
their deputies; nor {hall they ſeparate until 
their verdict be returned by their foreman to 
the Court, in their preſence, either verbally or 
in writing, and be entered on the record by the 
clerk of Court. | 
2240, Providing always, That when the j jury 
can agree inſtantly, it {hall be lawful for them 
by their foreman, to rerurn their verdict with- 
out going out of Court. TE 
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2 3 0, That the ſheriff, or ſtewart, or jury, 
failing in any point of duty in the premiſſes, 
{hall be liable to like penalties or cenſure as they 
would be by the law of Scotland for ſuch like de- 
fault or neglect of duty in the Court of Juſticiary. 
2244, If, in any point of law concerning the 
admitting or denying of evidence, or concern 
ing a challenge, or ariſing upon facts not de- 
nied, either party ſhall conceive the deciſion 
or direction of the Judge to be erroneous, ſuch 
party may except to the ſame, and ſtate his ex- 
ception in a minute in writing, to be made up 
at the time, and immediately preſented to the 
Judge, to be authenticated by his ſubſcription, 
and made part of the record. | 
25, That in all caſes where parties ſhall 
conceive themſelves to be aggrieved by the 
verdict of the Jury, or by the miſdirection 
of the Judge, it ſhall be competent to the 


Court, for good cauſes ſhown, to award a 


new trial, by another jury, 1n the ſame man- 
ner as by the firſt jury; and it ſhall alſo be 
competent for parties conceiving themſelves 
aggrieved by the judgement of the Court, up- 
on points of law, whether before or after ver- 
dict, (the ground of the objection always ap- 
pearing upon the face of the record), to move 
for a rehearing and arreſt of judgement, and to 
take their appeal againſt the final judgement of 
the Court to the Houle of Lords, in the ſame 
manner as is at preſent competent in civil cauſes. 

. Ad whereas the act of the 11th par- 


hament - 
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Kanon of James VI. cap. 22. in 1 $87, intitled, - 
That actions of moleſtation and others, poſ- 
825 J feſlors, ſhould be decided before the inferior 
*© Judges,” ſets forth, That the great number of 
ſuch actions brought before the Lords of Seſſion, 
greatly impedes the ordinary courſe of juſtice 
in weighty cauſes of heritage, and other mat- 
ters of great importance, moſt proper to be 
decided by the ſaid Lords, and therefore di- 
rects that ſuch actions of moleſtation ſhould 
be remitted, as accuſtomed of old to be tried, 
by the ſheriffs of ſhires, ſtewarts of ſtewartries, 
bailies of regalities, and others, ordinary jud- 
ges where the land lies, by the determination 
of an aſlize, in manner therein directed; and 
whereas the ſaid act has not been found uk 
cient to anſwer the good intent thereof, and has 
fallen into diſuſe, it is propoſed that the ſame 
be repealed, and that in lieu thereof, all actions 
of moleſtation, which are merely poſſeſſory, 
ſhall be determined by jury-trial before the 
ſheriff of the county, or ſtewart of the ſtewart- 
ry, where the lands lie, in the ſame manner 
and under like regulations as herein before di- 
rected with regard to trials of cauſes of im- 
portance before the Court of Seſſion, 
 27mo, Providing always, That where actions 
of declarator of property, or for diviſion of 
commonties are joined with ſuch actions of 
moleſtation, the Lords of Seſſion, in either of 
the ſaid Chambers, after ſettling all queſtions 


of relexaney, or competency, or * 9 


DE 7 129 * 


of 1 ſo far as the ſame can be previouſly 
ſettled, may remit the cauſe to the reſpective 
ſheriffs or ſtewarts, to try by jury the nature, 
extent, and time of the poſſeſſion had by the 
ſeveral parties, and of the truth of the material 
facts; and either to find for the parties accor- 
ding to the evidence, or to return a ſpecial 
verdict, to be reported to the Court from whence 
the remit was made, as they ſhall have been 
directed by the ſaid Court. 
28, That it ſhall be lawful for the ſaid 
Court of Seſſion to make one or more act or 
acts of ſederunt for the carrying the ſaid regu- 
lations 1 into execution, - 
29 n, That an application be de to Par- 
lament for an act containing ſuch of the a- 
bove, or other regulations, as ſhall be thought 
"ſy to rere the evils complained 2 


— 
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p. 64. line 24. aſter ee add to the declaration, 

P. 66. line 24. after the word common: delete four lines, 
beginning with the word. Special and ending with the word 
now, and in their place inſert the word and 

P. 68, line 7. delete ſuſpicion, and in/ert partiality; 

P. 68. line 8. delete ſuſpicion and inſert ground 

B. 7 5. line 23. __ a ſhilling and 1 1 "00 pence. 
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